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PRINCIPLES 

Of 

CRIMINAL LAW. 



It has be^ acknowledged %&€OtiiddembIe time; that^ 
our criminal laws requite revision, and manf changee 
have been made in them with a view to the more 
efiectnal^ snpprescdon of crime, as well as to satisiy &e 
more- humane i^irit which increasing; d^vilizafion never 
fails to generate. Yet these amendments have been 
more of the nature of a patch on an did gancnent, or a 
lean4o against an old building, than whut it was^ natural 
to wii^ ror^namelv, a tal^g away of useless parts, or 
a reconstruction of tnem on the plan of ^e^rigiual fabric. 

Law, like other things, has its fundamental princiidei^ 
slnd he who would construct or amend a code must fiist 
make himself well acquainted with those prindj^es. 
otherwise he runs the risk of as signal a* failure as woula 
be esroerienced by the architect or mechanician who 
should form his p&ns widiout a due regard to the ftmda^ 
mental rulesof his science: which are tl^mselves derived 
from the great laws by which matter is legulated. The 
mechanician knows that the tendency of matter is to i^^ 
pose, and that if motion is to be communicated to iti 
friction, gravitation, the pressure of the atmosphere, and 
various other causes must be taken into account, and ac- 
curately calculated, ere he can jud^e of the exterior ibfce 
required to overcome both the oncmal vi» inerti® and 
ti^e numerous interrupting causes. liadoeaso,aadifha 
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6 ON THE PRINCIPLES 

calculates well, lie succeeds in producing the most beau- 
tifui»results. 

The legislator has to deal with a subject of a more dif- 
ficult nature; he has not merely to study the laws of inert 
matter and to calculate accordingly: but a fresh element 
is introduced, whose tendency is not to repose, but ac- 
tion; and the weU being of society depends on the giving 
a right direction to this restless tendency. Laws, it is 
true, have relation only to the actions which immediately 
affect the present state of things; but the actions which 
come imder the jurisdiction of law, arise from deeper 
sources, and have relation frequently to more distant ob- 
jects than law can take cognizance of. The legislator 
therefore must study the nature of man : — ^must investigate 
those deep sources of action; those ulterior objects which 
frequently set all legislation at defiance; and must make 
these impelling forces as much a part of his c^culation 
as the mechanician would do the retarding power of fric- 
tion, gravitation, &c. They are laws of a nature perfectly 
different, but they are nevertheless laws of each nature 
respectiv^y; and cannot be disregarded without more 
than a rish of foilure. He who should calculate the force 
of an organized being upon the same principles as that 
of a machine, would deceive himself :— -he who calculates 
^e actions of an intellectual being on the same principles 
as those of an animal will be equally deceived : — ^in each 
there is a fresh element, and if this be overlooked, the 
calculation is worth nothing. The regulations required 
for a nation of baboons would bo very difierent from those 
required for a nation of human beings. 

When complaining o^ and seekuig remedies for the 
increase of crime, it would be well if we asked ourselves 
whether,* in our legislation, these conditions have been 
sufiicientiy attended tol — ^whether the element of man's 
intellectual nature has entered sufiiciently into the calcu- 
lation?— whether, in fact, our laws have not been more 
fitted to the baboon nation already alluded to, than to a 
set of beings acting from impulses which no law can de- 
stroy or even repress; and led forward by motives which 
on many occasions gain strength by opposition? The 
animal crouches beneath the scourge, and is tamed by 
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OF CSDnNAI. LAW. 7 

it; — ^man, feeling in himself a power which can set at 
nought bodily influences, defies pain, and counts himself 
ennobled by having borne it without flinching. This one 
&ct sufficiently shows that criminal legislation is not the 
easy task which many suppose it to be. The greatest 
revolutions the world has ever seen, have been brought 
about by men who encountered, without hesitation, 2ie 
utmost rigor of severe laws, not hoping an escape for 
themselves, but satisfied that their tortures and death 
-were sowing the dragon's teeth fi-om which armed men 
would spring to sweep away the power under whose in- 
fluence they had suflered. The legislator must learn to 
know and to calculate this interior force, ere he can guesa 
what will be the eflect of his laws. 
I go farther :<— the mechanician acknowledges laws im- 

fressed on matter which it has received from a mightier 
'ower than his own; and he does not attempt to contra- 
vene them: — ^he calculates rather on tlwir unvarying 
force, and his results correspond to his expectations. Are 
we then to suppose that inert matter has laws, and that 
intellect has none?— or are we to imagine that the mate- 
rial world i« regulated by a Power far beyond our own. 
auid that Uie mc^ world is left to chance 1 This would 
be poor logic. On the contrary, as the mechanician can- 
not proceed with(»it ascertaining the material laws of the 
CreatoT) so the legislator, ere he can give force to his^ 
regulations, must ascertain His moral laws. All creation 
must lead to some object;^ and if the social be at variance 
with the moral law, the irresistible tendencies of nature 
will sweep it away. The legislator, therefore, must be 
not only acouainted with the pow^s and impulses of the 
beings for whom he legislates, but he must also endeavour 
to penetrate the yet deeper arcana of the universe, and 
amve at the ammtw, as it were, of the Creator: for so sure 
as there is a Creator, so sure also is it that there is some 
object in creation: and this is no barren abstract doctrine 
of schoolmen and divines, but a great fact which must 
enter into all our calculations as a principal element, and 
which will either strengthen or nullify our code, accord- 
ing as it is in accordance with, or contradiction to^ this 
object. 
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CHAPTER L 

TH£ORY OF- CBIMIHAii LAW^ 

When we enter on the consideration of acode of law«, 
tibree questions naturally arise in the mind: they embrace 
the whole subject, and the true answer, to them: formft 
the science of legislation. 

1. By what right does man control his fellow man, add 

abridge a part of his natural liberty I 

2. What is the object proposed by this control ? 

3. What are the means best adapted to the attainmeoit 

of the object proposed I 
In order to the due consideration of the first two ques- 
tions, we shall have to dismiss ftom our minds any fore^ 
gone conclusions drawn from actual practice, and to lecup 
to the fundamental principles of all law, which are alike 
for all countries and all time. The modifications which 
circumstances call for, form the answer to the third, 
which, if duly given, ought to be the practical result of 
the previous mquiry. Had it always been so^ we should 
not now be calling for reforms and alterations m our code; 
and although so brief an attempt to lay down the philoso^ 
phy of law will probably be an imperfect one^ still some*" 
thing will have been done if some arrangement be given 
to the subject, so as to make it assume the form of a^ 
science, rather than an empirical praodce of applying a 
i^medy to the evil as it arises, without inquiring what 
has caused it; and thus incurring die. risk of increasing: 
instead of remedjring it. 

I. 

By what right does man control Ms feUow-manf 

^^ The absolute rights of man," says Blackstone, ^^ con- 
sidered as a free agent, endowed with discernment to^ 
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know good from evil are usually summed up in one^ 

general appellation, and denominated, the natural liberty 
of mankind.'' What then gives one man or body of men 
tiie right to abridge this liberty? filackstone goes on to. 
say that man, '< when he enters into society, gives up a 
part of his natural liberty as the price of so valuable a 
privilege." I am inclined, nevertheless^ to think that 
this, though- true in the main, is not the exact definition 
whM$h we require, either of rights or of their limitation. 
For we shall find that this natural liberty never has ex- 
isted, from the time that a child was bom into the woiid, 
since its weakness and inexperience necessarily place it 
under the control of its parents; and what right can be* 
natural which is not inherent from the first? We should 
laugh at any one who talked of the natural liberty of an 
infant, unable even to walk. 

We must seek then for some other definition of right 
than this of mere liberty, and we shall probaJily find it by 
an inquiry into the state of this very infant. It is bom bjr 
no choice of its own; then the Will by which it is consti- 
tuted as it is, has some design in so constituting it: some 
aim and end of existence are assigned to it: for I am not 
here to argue the existence of a Creator; that has been: 
done elsewhere. 

K the being, be it what it may, have some end of ex- 
istence assigned to it, then the accomplishment of that 
end is its natural rignt, and so far as liberty of action ier 
needM to this end, it will form a part of the claim of 
natural right, but no farther. Man being an intellectual 
animal, the end of his existence can be attained only by 
the complete development of his nature in bodi its parts; 
and he who abridges him of any means by which this is 
to bo efiected, does lum a wrong; but the parent who 
abridges the natural liberty of the child so far as to pre- 
vent him from maiming or destroying himself, does him 
ito wronw, but the contrary: and this relation of parent 
and child being universal, and from the beginning, it is 
plain that unrestrained liberty is not the complete sum*- 
ming up of the natural rights of mankind. But the infant 
has me natural right of arriving at the due developm^it 
of &e two pai^ of his nature, corpomdl and intellectual. 
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and from this other rights oxe derived : he has a right to 
food, to sheher, to protection from violence, to instruction. 
These, whilst helpless, it is the parent's duty to bestow, 
and these, when grown to an age that enables him lo 
make his own claim, and seek his own perfection, he 
endeavors to obtain, oecause he feels them to be abso- 
lute conditions of animal and intellectual existence. 

A right cannot be withheld without doing a wrong : if 
a man have by his industry provided himself with food 
and raiment, and another attempts by violence to deprive 
him of it; the first, possessing a natural right to these 
things, has also a natural right to resist the being dispos- 
sessed of them : if he be not strong enough himself, he 
seeks the aid of others to make the resistance effectual ; 
and hence arises the first rude notion of social law, as we 
find it practised among simple tribes, in patriarchal times. 
Thus, when Lot and his property were carried away, his 
uncle Abraham armed his servants, and with the aid of 
three of his neighbors, pursued and rescued his nephew - 
and his effects. War is only another form of this rude 
justice, continued to our day: it is the repelling violence 
Dy violence where the party cannot be made to submit 
to law. 

The right then of abridging the liberty of our fellow 
men by the establishment of social law, springs out of the 
very constitution of our nature, which, having a certain 
end to accomplish, has the right to fulfill it, and conse- 
quently to resist any attempt to impede this fulfillment. 
Man's wants are the same ; all need food, shelter, &c. ; 
but the physical strength of the different members of the 
great human family is very unequal : numbers therefore 
unite to effect what, singly, would be beyond their power; 
and some rude form of legal jurisdiction is at last devised 
to remedy the state of warfare which necessarily arises 
out of individual violence and individual self-defence. 

The form of parental rule is that which man is earliest 
and best acquainted with, and thus in early times the 
transition from patriarch to prince was easy. In Asia that 
form still exists, and the magistrate for the most part is 
guided by no law save that which is supposed to exist in 
me heart of every man: but in more northern countries^ 
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where the greater difficulties of soil and climate kept men 
more dependent on each other for assistance, and conse- 
quently in nearer neighborhood to each other, the fathers 
or elders of the tribe formed a kind of council, and their 
decisions were held binding on the whole, or if resisted 
by one or two, were enforcai by ti^e rest: and this for the 
most part was the origin of our unwritten or common law : 
since among the German nations, from whom we are 
derived, though there might be one chief for war, who 
performed the functions more of a general than a king, 
his decisions as to right were never given merely on his 
own authority, but were made valid by the consent of his 
council of old men. And such a decision was likely to 
be satisfactory where the people were simple, and the 
relations of society very little complicated ; for it was that 
of men of competent experience and integrity, who were 
past the age of passion, and not personally mterested in 
the sentence; so that, on the whole, the German tribes, if 
we take the testimony of Tacitus, were not ill-ruled. 
This state of things, however, necessarily ceases along 
with the simple state of society to which it belongs, and 
then the people usually call for a written code which may 
meet their new exigencies, and be less liable to doubt 
than mere verbal decisions handed down by tradition : 
and thus arises statute law. 

n. 

What is the object proposed by this control? 

If the origin of the right to c(mtrol our fellows has been 
truly stated, the object of this control will not be difficult 
to discover. Society generally, in order to avoid petty 
wars, takes on itself the protection of those who submit 
themselves to its ordinances, and these ordinances are 
tiierefore directed to the securing those rights which man- 
is justified in defending, because they are indispensable 
conditions of the development and perfection of his na- 
ture. And this right to the development and perfection 
of his nature is coeval with Lis very creation : for all 
things made by an intefligent Will are made with an ob« 
ject, and that object is not accomplished till the thing: 
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itiadie is perfect of its kind. Man therefore maty justly 
claim this perfection as his tirst great right, and his double^ 
nature calJs for the means of a double development. The 
rights derived from this first and great right tner^oie sure 

1. Security in life and limb. 

2. Security of possessions requisite to his natural wantd. 

3. Instruction in childhood and freedom in memhood^ 

Sufficient for the development of the rational mind. 

These are the securities which ought to be affordied by 
the control of social law, and it has no odier legitimate 
object than the affording these securities; for man does 
not submit himself to control merely to please others, but 
for the sake of being unint^rupted iu me pursuit of Ihe 
great aims of his existence. 

The security of person and property against violence, 
—for no violation of the right of free thought can take 
place whilst these are secure,— being the great object of 
social law, it follows that it has no right to inflict penalties 
for any other purpose than to secure those rights; and its 
enactments therefore must have in view the prevention 
rather than the punishment of crime. For it is uo benefit 
to the injured man that he who has injured him should 
suffer in his person for what he has done, but it is a benefit 
both to him and to society that the criminal shall be pre- 
vented from repeating his offence, and that others snail 
by his example be deterred from attempting it. On this 
point Blackstone is very explicit. " The end or final cause 
of human punishments," says he, " is not to be considered 
in the light of an atonement or expiation for the crime 
committed . . . but as a precaution against fiiture offences 
of the same kind,"* and again he observes that the due 
measure of punishments w3l be merely " such as appear 
best calculated to answer the end of precaution against 
future offences." And this principle is recognized ia 
practice to a certain degree, for since it is evident that a 
joung child is incapable of being deterred from ill-doing 
l>y the dread of legal penalties, owing to his inexperience, 
which prevents him from well knowing that there are 

■ I ■■II ' '■ > I ' 'I ■' i 1 1 » I I II ii rf M l r III mif 

* Blackstone, Comm., book it. c. 1. 
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any such, it is not until an infant attains the age of seyen 
jears that he is by our Ec^glish law held at all answerable 
jfor his actions to society, and if he commit a felony he is 
.not punishable by any criminal prosecution whatever.* 

It appears therefore that both rational philosophy and 
Jlnglish law equally disclaim the idea of vengeance in any 
procedure of criminal; or^ as I have called it, social law; 
and it may be farther stated that where the crime affects 
only the individual himself, however deep its dye, social 
Jaw has no concern with it. The correction of the crimi- 
nal, in thia case, is cared for by another and hi^er judg- 

'* Bat thouffh ;the principle be thus &r acknowledged by £n- 
gludi law, it naa been straog^y confuae4 by the lefl^ practice 
with regard to the next acTen yean; for then it is held, that if 
-the attendant circumstances proTC that the child had a guilty 
knowledge that he was doing wrong, he is liable to the penal^ 
of the }aw ; and there is a case in the books of a chOd between 
the age of eight and nine yean, who was tried and hanged for 
■the crime of arson, committed with feelings of reyenge, and 
executed, it is said, with considerable craft and canning. Bat 
here it is observable that if the object of law be preyention of, 
not vengeance for crime, the capital punishment of one preco- 
cious child which could have no probable beneficial influence on 
other children, is not justifiable ; though some minor penalty, 
which tended to the reformation of the offender himself, might 
be not only justifiable but desirable. The want of any acknow- 
ledged general principle on this subject, seems to have been felt 
in another case^ which occurred in the year 1748,^f a boy aged 
ten ^eara, who murdered a little girl of five years old, by, ac- 
cording to his own confession, taking her out of bed, and carry- 
ing her to some distance, where he killed her with a large knife 
Jie had fiMmd about the house, cutting and mangling the body in 
a most barbarous manner. He then buried it in a dung heap, 
placed the straw v^ich was stained with blood under the body, 
and covered it up with what was clean. The boy was convicted 
-at the assises; and a report of the evidence given was submitted 
to the judges, who unanimoosLv agreed that so many cireum- 
-ftances in the rep<^ were undoubtedly tokens ef what Chief 
Justice Hale ealla a '' mischievoas disevetion,*' that the boy wae 
eertainly a proper sutjeot for caj^l punishment. However, 
-aotwithstanoing this opinion, the boy was r^rieved from time 
time, and was finsJly in 1767 pardoned, upon condition of his 
-eatering immediately into the sea service. — ^Vide B^t$HU on 
Crimee, book i. chap. 1. 
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ment, from whose penalties there is no escape, for they 
arise from the very constitution of his nature : but social 
law has only one proper object, i. e., the protection of in- 
dividuals from a deprivation of their rights by the violence 
of others. Thus a man may give himself up to drunken- 
ness, but if he stay in his own house and cause no annoy- 
ance to others, social law takes no cognizance of ms 
misdoings, though he suffers largely the penalties which 
the law of nature is wont to inflict on its violators^ i. e., 
loss of health, of Senses, and even of life itself. Neither 
is a man amenable to legal punishment for corrupting the 
moral character of another person, if ihe person tiius se- 
duced into wrong doing be a willing agent ; unless indeed 
ihe immorality be of a nature to ii^re the person or pro- 
perty of others, in which case the instigat6r suffers the 
penalty of an accessary to the crime, not of A seducer of 
innocence: for the law is only framed to prevent men 
from being irwoluntarUy deprived of any natural right, 
since law, which is the expres^(m of social man's aggre- 
gate power, can only represent some right possessed by 
me individuals who form that aggregate; aaid we have 
already seen that the rights which man, for the sake of 
peace, has vested in the magistrate, are those of self-pte- 
servation, and defence from violence : for if imy case occur 
where the aid of the magistrate cannot be called in with 
sufficient promptitude, then tiie man resumes his natupRl 
right of self-defence, aaid may, without crime, rep^ vio- 
lence by violence.* 

* Thus, generally speaking, no provocation, however great, 
will justify the killing of another, for if the latter hare committed 
an offence, he is amenable to society, to whom the other party 
is taken to havft implicitly reljnqmriied ^e power of judgitteat 
and punishment. But if there be not time to call in the assist 
ance of the law, then the killing is justifiable. Thus if a person 
attempt to rob or murder another in the highway or in a dwell- 
ing house, or attempt to enter a bouse burglariously by nigfct 
and be killed in the attempt, the slayer will be acquitted and 
discharged, and not only the party whose person or property n 
thus attacked, but his servants and other momb^rs of his family, 
And even strangers who are present at ihe time are equafiy j<M- 
tified in killing the assailant. So a man in defence of hit ko«»e 
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The above-mentioned principle, that the cormpting the 
morals of another is not an offence amenable to social 
law, is especially reoc^ized in our English law respect- 
ing the sefd notion of females: for though a man may thus 
plunge a woman into the most hopeless misery, and thus 
commit an enormous moral crime ; yet inasmuch as she 
was a consenting party, social law affords her no remedy 
for the wrong which it was at her option to afoid, thoogh 
it inflicts the severest penalty on any who shall dare to 
effect the wrong by violence. And though tiie father be 
allowed in some cases to sue for a remuneration of his 
pecuniary loss, that is not upon the ground of the sorrow 
and shame brought into his family by the act of the se- 
ducer, but (Ml account of his being deprived thereby of 
the services of his daughter; to which he is considered 
to have a legal right* And though occasionally fee con- 
sideration of the moral turpitude of the offence may influ- 
ence the feelings of juries so far as to enhance the damages 
awarded, yet in fact, this stretch of power in the jury is a 
deviation from the principles on which social law is 
founded. And it will be evident on consideration that 
this limitation is grounded on the immutable principles 
of morality: for he who abstains from crime merely on ac- 
count of his fear of its ill consequences to himself on 
detection, 'is not a virtuous, but a selfish man; and there- 
fore it is useless to attach penalties to moral transgressions 
as such. The motive, and that alone, constitutes real 
goodness; and the man will be equally base whether he 
indulge his passions, or restrain them, solely under the 

is justified in killing any one who seeks to dispossess him of it. 
But if the crime sought to be committed against him be of a less 
heinous nature than those aboTe-mention«d, as, if his pocket 
were picked, or his hen-roost about to be robbed, he would not be 
justified in killing the thief. Whereyer the emergency is not so 
great as to prevent recourse beine had to the law, the adminis- 
tering justice by a man's own hand becomes itself an offence. 

* If no act of service can be proved, or if the daughter be at 
ike time in the service of another, the father has no remedy 
whatever. Thus when the crime usually is of the worst kind,— 
that of the master seducing an apprentice, the c<miBMMi law of 
England affords no remedy. 
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influence ef £Bar. The hope of impnnity k all that would 
'jae needed to make such a man a villain. Legal penal- 
ties, therefore, are of no farther avail than as they may 
tend to defend the worthy from the fraud or violence of 
the bad : they are useless towards the cultivation of moral 
worth. 

Theoretically, therefore, as well as practically, it is 
.evident that social suid moral law must be founded on 
di&rent principles:* but though virtue cannot be enforced 
by statute, it is of importance that the enactments of legis- 
lators should never be in opposition to that law which is 
written in man's heart by a yet Greater Legislator: for 
should this be the case, it will in the first place be ineffi- 
cient; and next, it will become so odious as probably to 
involve the overthrow of the government, as well as the 
contempt of the law. The rules of jurisprudence, there- 
fore, must be in some degree limited, though not alto- 
gether guided, by those other and higher rules which no 
Suman law can supersede. And in proof of this we shaU 
find,— -on tracing the history of those laws which have 
been most daringly contemned, — ^that they have either 
offended against some principle or feeling which man's 
better part holds sacred; or they have been matters of 
conventional crime only.t 

No penalties have been more severe than those 
attached to the crime of hi^h treason, yet their savage- 
ness has never prevented wise and hcmorable and amia- 
ble men from encountering them: so many indeed of 
the ornaments of their age and country have perished 
thus, that were a list of their names to be here given, it 
would seem rather a selection of the most worSiy than 
an enumeration of criminals. And why is this ? Because 
whilst a government secures men in the enjo)rment of 
their rights, none are tempted to rebel; but it it become 
corrupt or oppressive, the best are the nrst to be shocked 

* So different, that in social law it is the itUent to do an ect, 
not- the motiTe on which it is done, which fonne the crime. Jn 
the moral law the Tery reverse is the mle. 

t As in the resistance to the payment of tumpihe tolls which 
gave rise to the Rebecca riots in Wales. 
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at it, and then it is the part of a dinnterested and high- 
minded man to disregard personal dangers, and ^row 
himself into the breach to win safety and happiness 
for his country, eren at the price of his own life. Trea- 
son, therefore, has never been held a dishonoring crime, 
and its penalties, severe as they are, have been set at 
nought. The motive, which was felt to be a noble one| 
took away the odium of a breach of the law. 

As severe as, or even more so than ihe laws against 
high treason, were those against heresy^ and they too 
were met by a spirit of even more deternuned resistance: 
a resistance which, though most generally passive, was 
so persevering, that finally it vanquished opposition } and 
these enactments have iJeen discontinued. It was wise 
to do so, for the man who thinks he has discovered the 
truth, feels it to be a duty to his €rod and his fellow-crea- 
tures to make it known, and against such a feeling penal 
statutes are unavailing. From the blood of one martyr 
twenty spring up. It is evident, therefore, that the mo- 
ment that social law attempts what is beyond its province, 
the feelings of mankind rebel against it, and it becomes 
wholly nugatory. This should be kept in mind in all 
legal enactments, for it effectualiy marks the limits within 
which they ought to be confined. 

To sum up in brief this part of the subject, it appears 

1. That ail existing beings, having some aim and end 
of existence, have a right to the means for the due per- 
fecting of their nature, so as to accomplish that end. 

3. That they have consequently an inherent right to 
defend themselves against any violence which prevents 
this; and, if weak themselves^ they may, and must seek 
the aid ol others in (»rder to this defence. 

3. That to put an end to the warfEure thus engendered, 
which was an evil to all, law was resorted to, and to it 
was delegated the rieht of repressing violence, so as to 
render individual seU-deience in great measure needless. 

4. That social law therefore directs its enactments 
towards ihe securing those under its jurisdiction from acts 
of violence which may deprive Uiem of the means or the 
liberty to pursue the ends of their existence. It is conse- 
quently preventiye, not rindictive. 
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5. That the moral law, being immutable and unceasing, 
and enforced by penalties peculiarly its own, inflicted 
with unerring certainty, even if undetected by man, dis- 
dains the support of social law; but social law cannot 
stand without the aid of the moral law, and if, by unwise 
le^lation, they are ever placed in opposition, social law 
will be inefficient. 

If these principles be acknowledged, and it is not easy 
to avoid acknowledging Aem, it remains now that we 
examine the code of criminal jurisprudence by their aid; 
and if we do not find its provisions in accordance with 
them, to point out how they might be made so ; and this 
brings us to the third question. 

III. 

What are the means best adapted to the attainment of the 
object proposed? 

In the earliest period of legislation there was an en- 
deavor to accomplish two objects in all criminal pro- 
cedure : t. e.j compensation to the sufferer, and punishment 
to the offender. But, in the very nature of things, the 
worst injuries are those which admit of no compensation; 
and then among rude nations arose the idea of the com- 
pensation of revenge, and the law inflicted on the per- 
petrator a penalty of the nature of the violence he had 
committed. Thus in the very earliest period of law, its 
true object, prevention of crime, was frequently, if not 
wholly lost sight of, and a vindictive pursuit of the criminal 
was encouraged. This vitiation of the first principles of 
law by substituting revenge for self-defence, has never 
been entirely effeced from any code; and still, even where 
the law does not require it, we find sentences frequently 
influenced by this false conception of the object of criminal 
jurisprudence, and proportioned rather to the extent of the 
damage done, than to the nature of the crime attempted. 

When the impossibility of compensation to the sufferer 
became evident, the next attempt waste prevent crime by 
the severity of punishment; but in proportion as the 
penalty is severe, the cunning used to evatde it is quick- 
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ened, and the disinclination to prosecute or to convict 
increased; and if the art of the criminal and other chances 
should arrive at the point of making the chances of pun- 
ishment less than those of gain, the penalty loses its terrors 
from its uncertainty. Capital punishments thus became in- 
effective, and durmg the latter end of the last and the pro- 
gress of the present century, legislators, finding that laws 
of such severity were both shocking to humanity, and inef- 
fectual in repressing crime, have in different countries de- 
vised various expedients as substitutes for the punishment 
of death. 

I. Imprisonment, 

U. Forced labor, 

in. Deportation to distant colonies, 
have been adopted under different codes; but all these 
expedients are open to serious objections, and still crime 
increases. 

Before we proceed farther, it may be well to take a 
brief survey of these methods of punishment, and see 
how far thev are adapted to the end which should be pro- 
posed in all legal penalties. 

I. Imprisonment. This is varied in its forms, and may 
be subdivided into 

1. Simple imprisonment, 

2. Imprisonment with hard labor, 

3. Imprisonment with a prohibition of communication 
by" speech with other convicts, 

4. Solitary confinement. 

1. Simple imprisonment, which, till lately, was the only 
kind of imprisonment made use of in England. In this 
case the convict, be his offence what it may, falls at once 
into company with persons of the worst description, for a 
crowded jail will not allow of classification ; and the child 
committed for some trifling offence, and the hardened 
thief, or receiver of stolen goods, meet in the yards of 
Newgate as if the young offender were absolutely sent 
there in order to be mstructed in crime by those who have 
passed through all its grades,* and this is the first evil at- 

* « At one time, eariy in 1830," says Mr. £. G. Wakefield, in 
a work I shall have occasion to quote again, << there were half 
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tending It as regards the young: but even if the convict 
be not young, — even if he b6 enough advanced in crime 
to run no hazard of farther contamination, — still imprison- 
ment merely is useless, unless as a preventive measure, 
namely, in so far as by shutting the man up you prevent 
him from pursuing his guilty course during the time he is so 
confined; for when the term of his confinement is over he 
returns to the same companions and the same temptations; 
his body is less fit for exertion, his character is blasted, 
and his chance of obtaining an honest livelihood decreas- 
ed by both these circumstances. He is set fi-ee in the 
midst of a dense population, where even the honest can 
scarcely obtain employment : and no course seems open 
to him but that from which ne has been snatched for a 
time. What wonder that he returns to it? Observing the 
inefficiency of this plan, our English legislators have now 
generally changed it into 

*_ 2. Imprisonment with hard labor. This is, of course, 
more irksome to the thief, and therefore maybe supposed 
to deter from crime in a certain degree ; but beyond this 
there is no benefit attending it. The chance of corruption 
by ill company is the same; the tread mill is an enervat- 
ing kind of labor which does not prepare a man for 
working cheerfully when he leaves the prison; and all 

a dozen boys in the school yard of Newgate ; and during their 
confinement a man who had not been suspected before, was con- 
victed of receiving stolen goods. This man happened to be 
placed in the yard next that of the school ; and I heard many 
conversations between him and the boys j and afterwards, when 
he left the prison, frequently questioned the boys about him. 
Altogether I learned that for several years past he bad been in 
the constant habit of visiting a coffee shop attached to a boy- 
thieves lodging house . . . and suggesting to them all sorts of 
robberies, the plan of which it was his business to concoct. My 
attention was first directed to him by seeing him give money to 
the boys ; and I soon found that these presents were bribes for 
their silence. He passed for a religious man with the keeper 
and chaplain ; always attended chapel with an air of great devo- 
tion, and generally snatched up a Bible when any officer of the 
prison was likely to observe him." — Wakefield*8 Facts connected 
with the punishment of Death, p. 26. In this instance the tempter 
had full scope for his seductions in prison as well as when at large. 
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Ae difficulties which a discharged convict must necessa- 
rily have to encounter fall on him with the same weight. 
These considerations have led to a farther change, and 

3. Imprisonment with a prohibition of communication 
by speech with other convicts, called "The Silent Sys- 
tem," has been adopted in the United States of America, 
and lately in the Model Prison of Pentonville. Here, 
corruption from the society of other convicts is entirely 

1>reclnded, and the prisoners receive instruction calcu- 
ated to enable them to maintain themselves by honest 
indtistry when they leave the prison. This is a great 
improvement on the old system 5 but this too is not free 
from weighty objections: for man has been placed by his 
Creator in a vaned scene, calculated to develop all the 
faculties and capacities of his nature, and the very de- 
scription and regularity of such a life deprive him of a 
part of the better discipline appointed for him by his 
Maker. The sight of his fellow-creatures, indeed, is not 
denied him, but he cannot hold the intercourse which 
gives man a greater interest in others than himself The 
man condemned to silence for a year or two necessarily 
becomes a selfish man : what is the grief or pain of an- 
other to him t He sees it not, — ^he hears it not, — ^he may 
guess indeed that it is felt, but few of us voluntarily con- 
template suffering, and the silent man will soon restrict 
his thoughts to his own affairs merely : the regularity of 
the employment, and ttie certainty of food and raiment, 
leave the mind but small exercise, till at last the pains, 
or impulses, or appetites of the body become the predo- 
minant objects of contemplation, and all the better motives 
which should lead to better actions, are rather weakened 
than strengthened by this mechanical sort of life ^ and the 
remark made upon monasteries, probabljr with great 
truth, that the absence of external communications, and 
the sameness of the life then led, give the bodily appe- 
tites a disproportionate power over the recluse who has 
nothing to draw his mind away from them, will be in 
great measure applicable to this system also. It is in the 
activity of constant and varied occupation that the voice 
of the animal nature is unheard, and the spiritual has the 
best chance of recovering its rights; and it is by the coUi- 



d by Google 



22 THEORY OF 

sion with other minds, not by the unvarjdng return upon 
our own. that this better part of man acquires power to 
control the animal propensities and to take that place in 
creation which the human race was originally destined 
to fill. 

4. Solitary confinement. This is open to all the objec- 
tions which attend the silent system : but it has also many 
peculiar to itself. It has been triea in other countries to 
a much greater extent than it ever was in England, and 
therefore " its working," as it is called, is well known. 
None are now ignorant that if it be prolonged, both health 
and sense fail under the terrible infliction, but it is liable 
to a still farther, and very grave objection : for though in 
itself so pregnant with evil, it is not terrible in perspect- 
ive. Every one has been alone for a few hours, or a day 
or two perhaps, and he thinks nothing of it : he will be 
fed and clothed without labor or pains on his part; what 
cares he for being a little dull ? for this is all that he anti- 
cipates from solitary confinement. Thus it does not ope- 
rate to deter from crime by the dread it inspires, and the 
man probably incurs it with reckless hardihood ; it leaves 
him a maniac or an idiot ! 

II. Forced labor. This too has been adopted more in 
other countries than in England : but this again, like soli* 
tary confinement, does not seem frightful, whatever it may 
be in fact. Labor is no evil to the working man ; — the 
chains to the ankles do not appear to be so great an evil 
as they really are; — and besides all this, it is an unequal 
punishment: for the shame of being thus exhibited to the 
public is notning to the hardened villain, while it is heart- 
breaking to the more sensitive offender. Reform of the 
individual under such circumstances is hopeless: the only 
safety to society therefore consists in putting on the chains 
for life. 

III. Transportation to distant colonies, which has been 
mainly adopted in England as a minor punishment, is 
hardly less open to animadversion; for first, during the 
very long voyage to Australia, the part of the world which 
has been selected for this purpose, the impossibility of 
classification aflfords ample room for the more hardened 
to finish the work of corruption in those minds where any 
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good remains; and next, the punishment itself is by cir- 
cumstance rendered exceedingly unequal both in its 
effects on the criminal, and its influence on the minds of 
others in the way of deterring from crime. For a long 
time the only object of this kind of punishment appeared 
to be that of putting offenders against the laws out of 
sight: they were a defect in the body politic which was 
to be hidden J and what their condition might be when 
remoTed, or what might be the state of society where the 
main population consisted of such persons, was little 
considered. Within a short time, however, there has 
been a considerable amendment in this respect, and Lord 
Stanley's order, whereby convicts are classifiea. so as to 
give them a hope of obtaining benefits by good oehavior, 
has done something towards the introduction of a better 
system.* 

Still, notwithstanding these attempts at amendment, the 
system of English criminal law is not founded on any 
general principles which can enable it to work usefully 
as a whole • in proof of which we have only to consult 
the credited retums of trials and convictions. Crime has 
increased in a quintuple ratio as compared with the 
population, for it appears from official reports that during 
the four years ending Dec. 31st, 1842, the ponulation had 
increased only four and a half per cent., whilst crime, as 
compared with the average of the four previous yeartf, nad 
increased 24-7 per cent., thus giving a clear increase of 
20 per cent. 

As a system which has existed long is usually reviewed 
with a degrlfe of reverential affection by those who have 
grown up under it, I shall endeavor in the two following 
sections, 

1. To show the practical working of the present system 
of criminal law. 

2. To give a sketch of such an amendment of it as may 
render it conformable to the great principles of all social 
law. 



♦ Vide Appendix, where the order is set out. 
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CHAPTER 11. 

PRACTICAL WORKING OF TH£ PRESSNT 9Y8T£Jlf . 

Of the abore-meutioned three classes of punishmmit, 
only two are usual in England; for confinement in the 
hulks is generally o^ily preparatory to transportation: the^ 
two are 

1. Imprisonment with or without hard laboc; 

2. Deportation to distant colonies. 

The first is allotted to all minor oiTences, and to some 
even of a more heinous character. For a first or small 
offence the imprisonment is usually of short duration, just 
enough to remove the dread which was felt in contem- 
plating it from a distance, and to introduce the prisoner 
to able instructors in the arts of depredation. The follow- 
ing passage from the wo^rk already quoted offers, it is to 
be feared, but too true a picture of the evils attendant on 
^e present plan of imprisonment for small offences. 
" Newgate itself," says the writer, '< is the great niursery 
of capital crime j" but "London abounds with smaller 
nurseries of petty offences. . . I had the opportunity of 
strictly examining more than a hundred thieves between 
eight and fourteen years, as to the immediate cause of 
their becoming thieves^ and in nineteen ^ases out of 
twenty it appeared that the boy had not committed his 
first crime spontaneously, but had been persuaded to 
commence the career of thieving by persons whose busi- 
ness it is to practise this kind of seduction. The most 
numerous class of such seducers consists of experienced 
thieves, both men and boys, who look out for boys not 
criminal, to whom they represent the life of a thief as 
abounding in pleasure. ITie object of these representa- 
tions is, to obtain instruments with which experienced 
thieves may commit robberies with less danger to them- 
selves.'^ The writer goes on to describe the nature of the 
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places where boys are trained for such purposes, and 
adds, " Let twenty boys selected by the Newgate school- 
master be from time to time discharged from prison, and 
every one of them shall straight proceed to one of these 
pest houses, shall leave it with money in his pocket, and, 
if watched, shall be seen to pursue the sort of career 
which I have described. I know the iact to be, that the 
greater number of the smallest boys discharged from 
Newgate for want of prosecution or evidence, or after 
midei^oing a sentence of whipping, do instantly proceed 
to a place of this description, as to their home, and at one 
time I knew the names and addresses of more than 
twenty persons who lived by this villainous trade.''* 

In confirmation of this statement it may be sldded, that 
of the 3625 convicts sent on board the hulks, in the year 
ending Dec. 31, 1841, only 1451 were not known to have 
been in prison before. Tne numbers stand thus: — t 

Not known to have been in prison before - 1451 

In prison before ------. 487 

Previous conviction 1625 

Been in Penitentiary - - - - - 10 

Transported before 52 

3625 
Of these there were 

Under 10 years of age - . - 3 ) 

10 to 15 . - - - - " 213} 1174 

15 to 20 958) 

20 to 30 1612 

Above 30 839 

Thus it appears that very nearly two-thirds of the 
whole number were persons who had undergone a train- 
ing in crime; and that of the above stated gross number, 
. 1 174 were under twenty years of age. In all likelihood, 
therefore, nearly half the number of those under twenty 

* Facto relating to the Ponishment of Death, by E. O. Wake- 
field, Ewq., p. 16—23. 

t Vide Capper's Reporto on Convict Eftabliihmento, 1842^ 
page 10. 
3 
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had already been in prison or convicted one or more 
times. A more fearful testimony as to the worse than 
inefficacy of the present system could hardly be given. 

It is a fact so well known that I need not here gire 
proof of it, that the greater part of those who incur the 
penalties of the law are from the poorer classes; we can- 
not therefore avoid the conclusion that poverty and igno- 
rance are the chief predisposing causes of crime; but 
poverty can never be entirely removed, and it is to be 
doubted whether we have yet adopted efficient means 
for remedying the mischiefs of ignorance. It cannot be 
too often repeated, that reading, writing, and a slight 
tincture of arithmetic, with the repetition of some ques- 
tions and answers learned by rote, do not constitute edu- 
cation. The school may teach these; bat the actual 
education— namely, the formation of habits of thought- 
remains in the hands of parents, or companions, and, 
as the world is at present constituted, is m great measure 
the result of circumstances. The mode qf thinking of the 
people has not yet been cared for by the legi^ature : and 
the. apparent acquirements of children in schods as they 
ape at present .managed, serve only to blind the eyes of 
those who endeavor to ascertain the mental state of the 
poor;. for too frequently under this seeming quickness we 
shall on inquiry find an ignorance which would surprise 
those not accustomed to mix with the lower classes. I 
.have within these few years visited workhouse schools, 
where a regular system of education is supposed tq be 
carried on ; but I have universally found that it consisted 
of mechanical instruction only; the mind was not culti- 
vated, and it was a rare thing if any child could go a 
word beyond the mere formula which he had Committed" 
to memory. I have examined children from nationsd 
free schools, and with deep regret have found myself 
obliged to come to the same conclusion. It is not there- 
fore by this mechanical education that we can hope to 
counteract the incitements to crime presented in so many 
-ways to the poor mah. 

There has been so much party spirit ©xcited by the 
Act for the amendment of die Poor Law, that I come to 
this subject with regret, yet in consideration of the incr€«l8fe 
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of crime <luring a period of eonsiderable duration, ba- 
lanced only by a decrease during the last two J^ears, 
which is quite insignificant when compared to the whole 
mass,— it is not possible entirely to pass oter so large an 
element in the condition of the poor,* and though I am 
by no means inclined to assert that robbery is usually 
attempted in order to relieve want, for I believe the expe- 
rience of all who have watched the state of the poorer 
classes will contradid this, yet I believe it to be generally 
the consequence of the state of mind which want engen- 
ders, and to this the mode of administering relief of late 
years has largely contributed. The poor man has a right 
to this relief given him by law ; but the same law which 
confirms his right, requires that he shall be put to every 
sort of inconvenience in endeavoring to obtain it. He 
must walk long distances, or if the husband be ill, the 
wife must do so to the neglect of all her home duties : 
medical advice, when obtained at the cost of walking 
fourteen to fifteen miles, often comes too late :t or if the 

* The following is the table officially given of the criminal 
commitments during eight consecutive years : 

1836 20,984 

1837 23,612 

1838 23,094 

1839 24,448 

1840 -— *. 27,187 

1841 27,760 

1842 31,309 

1843 — 29,691 

To which may be added a deerease of tea per cent, in the 
committals during the year ending Dec 31, 1844, upon a com- 
parison with those of the preceding year. The new poor-law 
came into operation 14th Aug., 1834. In that year the propor- 
tion of crime to population in England and Wales was 1 in 619, 
in 1843 it was 1 in 637 1 

t It ia a fiict within my own knowledge tiiat a poor m»n hav- 
ing been taken ill with inflammation of the Jiu^» the attendance 
of the medical practitioner could not be obtained in lesa than 
48 hours. By that time the disease had made too much progress 
for medical aid to be of any avail, and the man died almost im- 
mediately after. 
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sick man be removed to ^e workhonee. the kinclly atten- 
tion of wife and children is deaied, ana mental is added 
to bodily irritation, sometimes with fetal effect. If the 
removal to the workhouse be the consequence of want of 
work, the parents and the children, the husband and wife 
are separated; low diet is added to imprisonment,^ 
for whatever name be given to it, such is the confinement 
in the workhouse, de facto, — and the man, wounded in 
mind and lowered in constitution, leaves the asylum for 
want, offered by the public, a far worse member of society 
than when he entered it. 

It is in vain that political economists determine to treat 
of man as of an animal only; — if he could be reduced into 
that state, the world would need that a new race should 
be created to assume dominion over the most cunning and 
ferocious of all animals; but by the rule already laid down, 
in our legislation we must consider him in his double ca- 
pacity; and those very domestic ties which he finds so 
rudely severed by the law, — that very feeling of natural 
justice which teaches him that sickness or lack of employ- 
ment is no crime, — are the safeguards of the well being 
of society, and were implanted in man's heart by that 
Greater Legislator whose decrees we can never break 
without suffering the penalty which He has attached to 
their breach, ana which is never remitted. Nine years 
have now passed since the experiment was made, a clear 
increase ol forty per cent, in tne number of crimes com- 
mitted has coincided with,-— I will not say, been caused 
by it; — ^but nevertheless the character of the crimes per- 
petrated seems to tell of such a kind of demoralization 
as the philosopher would have expected from such a law. 
The man of the workhouse is sinking into the sensual 
ferocious animal. 

With all these causes of crime at work, can we expect 
that an imprisonment of six months wUl have any effect 
in detenring from crime 1 The man who is guilty of no- 
thing but his poverty, suffers six months' imprisonment 
during the winter if he cannot obtain emplojrment, or 
happens to be ill : and his diet in the jail — (and when the 
finer human affections and motives ai^ crushed this be- 
comes a consideration) is better. Thus a man who has 
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once tried the workhotise, will probabljr the next time 
prefer the jail, and will commit some tnfling theft or of- 
fence in order that he may obtain admission there for the 
sake of a maintenance : but he comes out instructed in 
robbery as a trade ; and thus the law has arranged a set of 
grades for the perfection of crime; the workhouse first, 
5ie jail next, then a penal colony. What the working of 
this second part of the system is I shall now endeavor 
to show. 

2. Deportation to a distant colony is the penalty of the 
greater offences, (with the two exceptions of murder and 
high treason,^ and of the repetition of smaller ones, since 
a criminal wno has been frequently convicted of larceny, 
is usually sentenced to transportation for a term of years 
at last. This punishment which from its very nature, must 
fell with very unequal weight on different kinds of offend- 
ers, is indiscriminately inflicted on men of all ranks and 
all characters. Let us consider its operation. In the case 
of forgery, the law has generally to deal with a man who 
has displayed great ingenuity in accomplishing, and de- 
riving a profit wom his fraud, and this ingenuity has been 
exercised in robbing his fellow-creatures of their property 
with comparative safety to himself. He is sentenced to 
transportation for life. He enters a new colony where 
talent is sure of making its way; his fertile invention is 
soon at work to ameliorate his condition, and ere many 
years are over he is in the possession of property and is 
a person looked up to in the country which is become a 
new home to him. There is little to deter from crime in 
such a prospect 

(^ the other hand turn to the rick burner of Suffolk or 
Norfolk. A laborer whom neither his parents nor society 
has taught the simplest rudiments of knowledge, but 
whose body is vigorotls and capable of labor, asks for 
work and can get none, or if any, at wages insufficient to 
feed and clothe himself and his family. He is starving in 
the midst of surrounding plenty; the squire of his parish 
is living in affluence; in the farmer's yard are goodly corn 
stacks; and reasoning in a dull illogical way he connects 
his own wretchedness with the abundance of those whom 
he looks to for employment and protection; or perhaps in 



d by Google 



30 f JRACTICAI. WOSKINa 

his sufTering he considers it as caused by ill will oa (he 
part of his superiors in station, and he bums down the 
bams. He also is sentenced to transportation for life. 

Surely the state of these two individuals differs as light 
does from darkness, yet by law the puRishment is the 
same. The only ground that can be imagined for this 
e(;[uality of punishment is, that the consequences of the 
crime as felt by society are as great in the one case as the 
other: a computation of punishment formed somewhat in 
this manner: A. utters one hundred pounds worth of 
forged 5^ notes, and therefore deprives various members 
of our society of property to that amount in pound ster- 
ling. B. destroys a rick of the value of one hundred 
pounds, and thus derives a member of our society of 
property to that amount; therefore the punishment which 
society shall inflict upon B. shall be precisely the same as 
that inflicted upon A. What prmcwle is at work here ? 
Not one which by punishment seeks to prevent others 
from committing a similar crime and at me same time 
tries to reform the criminal, but on the contrary, something 
very like retributive vengeance which inflicts a penalty 
upon the oflender exactly commensurate with the wrong 
which society has suffered. But this, as we have already 
seeiu is a vice in social law. 

We may take another instance of a yet different kind, 
in which by law a like penalty is inflicted. C, a man of 
strong animal passions, who has been unaccustomed to 
control them in any way, inflicts for their gratiflcation, or 
in revenge of some supposed wrong, " a grievous bodily 
harm" upon the person of a fellow man. C. may be an 
ignorant or an educated man, for although the cultivation 
of the intellectual faculties doubtless tends to curb the 
animal nature, when its uncontrolled indulgence does in- 
jury to ourselves or others, yet sometimes we see great 
mental ener^ combined with very ill-related animal 
appetites. More frequently, however, it is the ignorant 
man who sins aeainst the law which protects the persona 
of individuals. However, be he ignorant or not, it is clear 
that he differs much, both in nature and habits, from either 
A. or B., and again it is difl[icidt to recognize any principle 
but that of yengesoice in the punishment inflicted, for it 
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is not in the wildness of a new c(dony that a sufficient 
curb can be put on the man of uncontrolled passions. 

Let us trace the consequences a little farther. A. has 
received sentence for forgery ; B. for the fire he has raised : 
C. a man of some education, and who has been ccmvicted 
of maliciously maiming another; and D. a being who in 
his uncultirated nature is but little above the level of the 
brute, has violated the person of a woman, have both 
received the same sentence as the two former. How will 
the ranks of persons predisposed to commit these several 
ofiences, and to whose minds and hearts ti^e sentence 
passed upon these individuals should speak so as to pre- 
vent them from committing the like crimes, be affected 
by the judgment? In the consciousness of possessing a 
talent and a cunning sufRcient to place them, after some 
short interval of hardship and discomfort, in a station far 
above all pecuniary want in a new society; with well-re- 
membered instances present to their minds of convicts of 
a like stamp living in luxury in New South Wales upon 
the fortunes they have amassed since their transportation, 
the sentence produces little or no deterring influence upon 
the class from whkh the forger has been taken. 

Let us now turn to B. the rick-bumer : his companions 
are in court, his fellow-laborers when employment could 
be obtained, and to them he is very likely to be known 
as one who is capable of doing a kind action for a friend, 
and who loves his wife and children, and is beloved by 
them: the jury has found him guilty, and the judge in hia 
anxiety to prevent a repetition of the crime has passed 
upon this unhappy man the severest sentence the law 
aUows him to inflict. At one stroke all these tender ties 
are severed, he receives the fiat in mute despair, and in 
his agony swoons away."**" In this case the sentiment 
prodi^ed among bystanders is that of compassion for the 
ofiender, whose fault is almost forsotten in the extreme 
severity of the sentence) and the lormer companions oT 
the prisoner leave the court with feelings of indignation 

* Thi« it no exaggerated picture. It oocarred in the spring; 
of IS4A, at the trialt of the rick-buroer« in Suffolk. 
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and perhaps of conceived revenge against those whom 
they consider as their oppressors, restrained only hy the 
basest of all possible motives, fear. And to the offender 
what is the consequence? Every tie that bound him to 
life is broken, — what matters it to him whether he con- 
ducts himself well or ill in the colony whither he is sent? 
he is there for life, he cannot hope to rejoin wife or chil- 
dren any more — ^he goes forth a reckless man, rendered 
worse instead of better by the sentence of the law, and 
the wife who is left behind with a large family to struggle 
against the world for a maintenance, with only the Union 
house, or starvation before her — ^not allowed a divorce in 
consequence of a sentence which severs her from her 
husband as effectually as death — ^is too frequently not less 
•deteriorated in her moral character than the husband, by 
the stem sentence of the law. 

C. perh£ips has friends in good circumstances: he very 
soon finds means to enjoy such luxuries as the colony 
affords, and it is well known that he will do so.* Where 
ds the deterring influence in this case? — ^the criminal is 
Me to defy the law ! 

D. is sentenced, and leaves the court muttering curses 
.against the judge ; he is removed in due time to Australia, 
and employed upon the works in a government gang ; he 
Tepe^ts his offence, perhaps, or is guilty of some other 
act of violence ; he is again tried, and sentenced to the 
severer discipline of Norfolk Island. What this is in its 
results may be best understood from the evidence of the 
ilev. W. Ullathorne, D. D., a Roman Catholic priest, as 
rgiven before a Committee of the House of Commons. 

"There was a conspiracy in 1834 among the prisoners 
to take the island from the military, and to obtain their 

freedom a skirmish ensued, one or two persons 

•Were slain upon the spot, and I believe eleven or twelve 
were dangerously wounded; six or' seven died of their 

wounds afterwards a commission was sent from 

Sydney to try them (the conspirators). In this case thirty- 

* A lieutenant in the army sentenced to transportation for a 
vshameful outrage on a young lady, was seen driving his curricle 
iin the streets of Sydney very soon after his arrival in the colony. 
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one were condemned to death. Some six months after- 
wards I proceeded from Sydney for the porpose of 
attending those who were to be executed, and on board 
the same ship was a Protestant clerg3rman likewise. On 
my arrival 1 immediately proceeded, although it was 
late at night, to the jail, the commandant having inti- 
mated to me that only five days could be allowed for 
preparation, and he fumished me with a list of the names 
of tne thirteen who were to die, the rest having been re- 

?rieved Upon entering I witnessed a scene such as 
certainly never witnessed in my life before. The men 
were confined in three cells: they were then mixed 
together; they were not aware that any of them were re- 
prieved. I found, so little had they expected the assistance 
of a clergyman, that when they saw me they at once 
gave up a plot for escape which they had very ingeni- 
ously planned, and which might, I think, have succeeded 
so far as their getting into the bush. I said a few words 
to induce them to resignation, and I then stated the names 
of those who were to die, and it is a remarkable fact that 
they one after another, as their names were pronounced, 
dropped on their knees and thanked Grod that they were 
to be delivered from that horrible place; whilst the others 
remained mute and weeping. It was the most horrible 
scene 1 ever witnessed." llie same centleman, corrobo- 
rated by other authorities, represents ttiat the convicts are 
driven to despair; that thejr have been known to commit 
murder for the sake of ndding themselves of life, and 
according to the expression used by one of the convicts 
himself "When a man comes to this island he loses the 
heart ol a man, and gets the heart of a beast."* Tims 
we see that, as if it were determined that he who entered 
that abode should have no hope left, there was not even 
a chaplain appointed by the govemment to speak words 
of admonition and comfort to flie wretched men suffering 
a " punishment harder than they could bear." 

I think that after this statement, I am justified in as- 

* Papers relative to Transportation, &c.> Session 1839. Ko. 
682^ cited bj Abp. Whatelj. 
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Sliming that we are yet very far from havijog adopted the 
be3t meaos for attaining the object which social law has 
in view, i. e., the prevention ot crime, and that there ia 
great need for a revision of this part of our laws. 

It was natural to hope that the commissioners lately 
entrusted with the revision of the criminal law, would 
have taken the system of penalties also into considera- 
tion ; but though they have su^ested some few alterations, 
they have not thought fit to oner any observations on the 
tendency of the system generally. Thus though-&e bar- 
rister and the judge may be saved some trouble by the 
codification of our laws, the citizen who asks for security 
of life and property ; or the philanthropist who asks thai 
man shall be trained to virtue, — not to vice;— must re- 
main as little satisfied as before; the question of how the 
great object of criminal law, u e., prevention of crime, 
can best be efiected, is yet far from solved, and the sub- 
ject requires to be taken up de novo. 

As a preliminary step in such an inquiry^ it becomes 
needful to consider whether the ofiences which are con- 
stituted such either by statute or common law. are all of 
a nature which can be clearly reco^ized as coming 
within the province of social legislation; for we have 
already seen that law must borrow much of its eflScacy 
fi[om its agreement with that inefiaceable common law 
which is written in man's heart by the finger of hisCrea* 
tor. And here it was to be hoped that as the attention oC 
her Majesty's government had already been given to the 
codification of our criminal law, some endeavor would 
have been made on the part of the commissioners to re- 
move statutes and practices which are no longer in 
keeping with the habits of the time : but in dividing tha 
ofiences at present cognizable by our criminal courts into 
chapters, with a view to their classification, they have 
placed at the head two, which we have already seen,, 
(} n.) cannot be considered as either useful or expedient 
in the present age. These chapters are headed 

1. Treason, and other ofiences against the state. 

2. Ofiences against religion and uie established church. 
On the first of these the commissioners observe, "The 

first great class which comprises treasons against the 
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soTereign and the state, requires no remark; the crime 
of treason is, by its tendency to destroy the bonds of civil 
society and produce aerate of anarchy and misery, clearly 
dMnffuished from all others. It Ms within the descrip- 
ticm o7 the crimen hua majedaUs of the Roman law, and 
by whatever name or whatever circumstances it be de- 
scribed, it must constitute in every system the first and 
hiehest offence known to the law/' 

Now though it may appear almost presumptuous to 
impugn the dicta of men who have devoted long and 
anxious attention to the subject, yet, if the principles 
already laid down be true ones, it is unavoidaole : for if 
social law be founded upon them, then it is impossible to 
overlook them in any one or two instances without serious 
injury to the system, as a whole, which shall win the 
respect and consequent obedience of a nation. Let us 
coiisider the matter farther. The sovereign, c(»isidered as 
a human being, has the common natuial rights of a hu- 
man being, and no more, and with whatever more of 
sanctity and dignity public opinion may have hedged 
him round, it is clear that it is only as the embodiment 
of the law itself, of which he is the dispenser: and the law 
ilfibrds him protection in that judicial capacity by a fiction 
—"the kin^ can do no wrong'' — only in order to prevent 
the evils which would arise to the body politic were the 
king made {mvately answerable for the acts done in his 
name according to the law. But if the king attempt to act 
in opposition to the law. no one in these days will say 
that the resistance to sucn acts is wrong, but the contrary; 
thoa^ if such resistance be unsuccessful, the leaders of 
k) aoeording to the still existing statutes^ must expiate 
their crime by death. Yet if it be succes^ul, as in the 
case of the partisans of the Prince of Orange in 1688, 
Uiose same men, who, if unsuccessful, must have been 
executed as traitors, wUl be lauded, and justly so, as the 
saviours of their country. A strange anomaly, which at once 
removes the law; of treason from among those founded 
on the natural rights of man, which, as we have already 
seen, form the basis of all social law. For man cannot 
Relegate a nght which he does not possess, and the power 
el exercising ceiUrol over any man, or body of men. 
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beyond what is necessary for the maintenance of natural 
rights, has never been among the rights belonging to 
man as a species, and therefore can never properly be 
delegated to the law. Nor are the treason statutes need- 
ful; for he who commits violence personally or by deputy 
is liable to the penalties of the law, and can only avoid 
them, either by an act of indemnity afterwards granted 
by those who consider the benefit attained by such vio- 
lence to be great enough to justify the dispensing with, 
the strictness of law on ttiat one occasion; — or by becom- 
ing great enough to be above the law, and in that case it 
should be remembered that he who cannot be made to 
submit to the penalty for murder or robbery, would not 
be more amenable to the penalties of treason. Those 
slain in a warfare not legally authorized are murdered ; 
and the murderers maybe prosecuted for what they have 
done; those who levy forced contributions are robbers, 
and must abide the consequence : those who assemble in 
numbers likely to occasion a breach of the peace, are 
punishable for a riot if they do not disperse when warned 
to do so. There is no part of treason, therefore, which 
is not provided for by the common criminal law, except 
that of the culpable imagining ; but that, if it proceed not 
to culpable acts, will hardly now be held a crime. 

When the statutes of the twenty-fifth of Edward III. 
were passed, society was very differently constituted : the 
penalties attached to robbery and murder were neither 
well defined nor rigorously enforced, and a powerful 
noble could rob his poor neighbors with impunity : the 
savage treason laws therefore were but the natural pro- 
duce of a semi-barbarous age, where the law itself being 
weak, the hand of the monarch was made strong in order 
to execute it. That period is past, and the last successful 
traitors in 1688 ought not to have left a law in existence 
from which they themselves had so narrowlv escaped, to 
clutch heads as noble as their own in after times. 

There is yet another reason for the repeal of the treason 
laws : they are worse than useless. It has already been 
noticed that it never was held a dishonoring crime, and 
we have of late years seen vagabonds, who had no other 
vay of attaining celebrity, attempt the sovereign's life by- 
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way of obtaining the " pride, pomp, and circumstance" 
of a trial for high treason. This was made manifest by 
the efiect at once produced by the wise enactment on 
occasion of those attempts on her present majesty. The 
moment the celebrity ola traitor was taken away and the 
offender was subjected to the dishonor of a whipping, the 
crime was attempted no more. 

It appears, then, that in some cases the treason statutes 
are superfluous, in others absolutely mischievous, in 
others that they have proved nugatory, as in that part of 
ihem relating to the king's compassion which, it is well 
lemembered, could not be executed in the only case 

. since Henry YIU. in which any proceeding of this kind 
was attempted^ and that thus a fair case is made out for 
their repeal. 1 need hardly remind the commissioners 
that the Roman law which tney allude to was the support 
of a tyranny so intolerable that every good Englishman 
must pray that the crimen kesa maiestatis may never be 
heard of in England. It should sleep with me Cesars, 
of whom alone it was worthy. 

To the second division, namely. ^^ offences against re- 
ligion and the established church,'' I must in like manner 
object; for social law, as we have already seen, can take 
cognizance only of injuries done to the members of the 
society under its protection in their persons or property. 
We must therefore inquire what injury is done by the 
offender against relimon or the established church to the 
other members of Sie societjr of which he forms one. 

. " He who impugns the Christian religion," says Black- 
stone, " is punishable at common law ... for Christianity 
is part of the laws of England,"* and he justifies the 
punishment of such offenders by saying that the sanctity 
of an oath, on which the evidence in courts of law is de- 
pendent, will be weakened and indeed rendered wholly 
nugatory where the person taking it has no belief in the 
existence of a Grod, or a future slate ; and thus the offence 
must strike at the very root of all social law. But with all 

. due deference to so great an authority, it may be questioned 

* Comm.y book iv. c. 4. 
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whether the mere outward profession of a belief gives 
•any securi^ to society, and what more can human laiVs 
enlorce? Many a voluptuary, — an ambitious man,-^-or a 
hard, griping miser, thinks as little of, and cares as little 
for a foture state, as the man who openly professes his 
disbelief; is the oath of the one at all more binding on 
him than that of the other? But it will be said that 
the open profession and promulgation of this disbelief in- 
jure by its example. Yet, though it be of infinite import- 
ance to navigation that the Newtonian system of astronomy 
fihould be believed and acted on, who thinks of punishing 
the clown who may obstinately assert that the sun moves 
round the earth? No one who is able to judge for him- 
self believes this, or is in the least danger of being seduced 
into believing it: and are we so litfle convinced of the 
truth of revelation as to dread that those who really be- 
lieve it will give up their conviction the first time that they 
' are asked to do sol Certainly among those who call 
themselves Christians ther6 are numbers who are so only 
in name : these doubtless may easily be led into any ex- 
travagance j but it may well lie questioned if the cause of 
religion gams anything by the example of a man who 
attends regularlv on holy ordinances yet scruples not fo 
corrupt his neighbor's wife or defraud him of his property 
in the meantime. The man who professes unbelief is far 
less dangerous to society than this kind of religious hypo- 
crite, for the infidel at least carries his colors at the mast 
head and deceives no one. TTie injury done to the be- 
liever is none ; for the good Providence of God cannot be 
quenched by the breath of man; and nothing more is le- 
cpiisite to make the teaching of irreligious doctrine wholly 
ineffectual, than the due instruction of tfie people, so that 
they may be capable of believing on Conviction, withotd 
which religion becomes superstition, and is as useless to- 
wards guiding the life and conduct as atheism itself. But it 
is easier to imprison one man for teaching felse doctrine, 
than to instruct thousands in the truth, and thus legislators 
become intolerant throu^mere indolence: apoorexcttsiB 
for 80 glaring a dep a rt ur e from flie great principles of aU 
human law. .. 

If indeed unbelief should arrive at that point of 1 
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ticism wliidi leads to interrapting and annojring others in 
tbeir worship, this is an offence in law; fbr it is an act of 
outward violence, and may justly be testrained: since 
otherwise the paity attacked would be forced into defend- 
ing his great right of adoring the Creator, and a breach of 
the peace would ensue, which it is the especial business 
of social law to prevent; but until it arrives at this point, 
no one is injured, nor has the law any just cause for mter- 
ference. For as none can compel the mind to receive an 
Opinion, and as we have already seen that seduction to 
evil is not a crime punishable by social law. if the seduced 

Earty be a willing agent, — so the atheist, let him preach 
is doctrine Jas he will, commits no legal offence : for he 
tnay observe the moral law written in his heart, and sub- 
mil to the government of the country as well as another; 
and his converts, if he make any, will not necessarily do 
otherwise. If indeed any one should preach that murder 
and robbery were to be practised, and were to make con- 
verts to such a doctrine, society would have a right to in- 
terfere to prevent such preachmg, because it has a direct 
tendency to encourage the kind of violence which the law 
is intended to repress : but we are not to assume this con- 
structively, and say that if the doctrine of future rewards 
and punishments be taken away su6h consequences must 
of necessity follow : for though among such as are not in- 
fluenced by higher motives, a vague dread of the future 
may restrain from crime sotnetimes, yet the higher tone 
of mind is that where a man honors nis own nature too 
much tQ degrade it, and loves good for the sake of the 
good itself rather than for Ae reward attached to it. Such 
a man may act nobly though he look for no reward; and 
therefore i^e cannot in justice attribute a consequence to 
an opinion which the holder of it disclaims, and which his 
life may possibly disclaim yet more effectually. Hut if 
the opinion should beget the conduct we expect, then the 
law will take cognizance of the crime without asking 
what the opinion was which engendered it : for, as has 
been already observed, it is held, and justly held by high 
legal authorities that the intent to commit the crime, not 
the motive or opinion which caused that intent to be form- 
ed; is the part of the offence which falls within -the pro- 
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vince of criminal jnrisprudence. God judges the motire, 
—man the act; and this is as it should be; for the small 
knowledge possessed by human beings hardly enables 
them to react their own motives aright; still less can they 
judge those of others. 

I have argued the point here upon its general bearings, 
without referring to the particular offences relating to re- 
ligion marked out by the law, and as if they were all 
included under one general head : though the chief of the 
prosecutions which have occurred of late years, wherein 
religion was held in a manner the plaintiff, have been 
included under the head of blasphemous libel. But it 
matters not under what form these prosecutions are insti- 
tuted : religion cannot be taught by law. Grod is able to 
vindicate his own rights without the assistance of the 
judge ; and it should not be forgotten by those who advo- 
cate the system of maintaining the right faith of the people 
by pains and penalties, that when the Lord of life was 
contented to oner up the mortal clothing which he wore, 
for the ransom of his enslaved creatures, it was under a 
charge of blasphemy that he suffered. Nor was the 
charge without foundation if it were allowed to short- 
sighted man to regulate* the intercourse between the 
Creator and Ms creatures, by his own, as he thinks, ot' 
thodox creed. The priests and rulers of the Jews haul a 
divine revelation on which their poliW was founded; a 
fresh teacher arose, a poor man, who drew a large party 
after him, and who professed his intention of makmg a 
complete change in the govemment and religion of 3ie 
state. Instead of inquiring if his doctrine might not per- 
chance be true notwithstanding its novelty, or if indeed 
they might not be found at last to fight against God. they 
shut their ears to all reasonmg, assumed that they knew 
better than the ignorant people who followed him, and 
he was executed as a traitor to the Roman Emperor, and 
a blasphemer against the Jewish religion. Let it be re- 
membered too that the Reformation of ihe Church was 
opposed as an unorthodox, and almost a blasphemous 
movement, till it had provedsuccessful, and that almost 
all the benefits of civil and religious liberty which we 
now enjoy sprung ^from determined heresy on the one 
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hand; and sucoessiul treason on ^e other. A snfficient 
reason, one would imagine, for remoring both from the 
statute book and the codified conunon law two classes of 
ounces, which to-day may be the greatest of orimeS; to- 
morrow the most glorious of victories over tyranny and 
prejudice. Real crime does not so easily change its com- 
plexion. 

There are two other points which do not occupy so 
ccmspicuous a place in law as the great classes of ofience 
which havo just been noticed; but which yet require some 
consideration before we go on to the classification of 
crime and punishment. One of these is the liability or 
non-liability of a woman to a criminal process during her 
state of coverture. Nothing can more clearly mark the 
want of some fixed principles of law than the uncertainty 
which prevails on tlus head. Generally, if any certainty 
can be elicited from so much of doubt and contradiction;"* 

* Lord Hale lays it down, << As to tiie civil ■abjection of the 
wife to the hmbaiid, tiioogfa in many caaes tlie command or au- 
thoritv of the huaband ei&et expreaa or implied doth not privi- 
lege the wife from capital pttniahment for capital offeBces, yet 
in some caaes the indalgence of the law doth privilege her from 
capital punishment for such offences as are in themselves of a 
capital nature wherein these ensuing differences are observable. 

<< 1. If a feme covert alone, without her husband, and without 
the coercion of her husband, commit treason or felony, though 
it be but larceny, she aball sofi^r the like judgment and ezecu- 
tioB as if she were sole ; this is agreed on all hands. 

^ 3. But if she commit larceny by the coercion of her husband 
she is notguil^, and according to some, if it be by the command 
of her husband ; which seems to be the law if her husband be 
present, but not if her husband be absent at the time and place 
of the felony committed. 

<<3. But thkr«omm)UNl or coercion of the husband does not 
ezcuie in ease of treason, nor of murder, in regard of the hein- 
ousness of these crimes. 

** 4. If tlie boabsiid and wife together commit larceny or bur- 
glary, l^ the opinion of firacton both are guilty, and so it hatii 
been practised by other judges; and possibly in the strictness 
of law, unless the actual cocfrcion of the huiA>SBd appear, she 
inay be smhy in such « case ; fer it may many times fall out 
that the irasband doth commit larceny by nie instigation, though 
he cann<tt in law do it by the coercion of Us wife| bat the latier 
4 
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a married woman charged with committing a crinxinal 
act, in case her husband be present at the time, is held 
to have acted under his coercion, and is on that ground 
entitled to an acquittal excepting the crime charged be 
treason or homicide. Now, in this small part of law as 
laid down by the highest authorities, we find numerous 
deviations from true principles. 

Duress, inducing a just and well-grounded fear of death, 
or of grievous bwiily harm, is held a sufficient excuse 
from the penal consequences of any act done under its 
influence. If this principle be a just one it is applicable 
in all cases; if unjust, in none. Upon what ground is 
this applied to a married woman under certain circum- 
stances, and only to married women at all? A feme 
sole (unmarried womanV although her inferior physical 
strength renders her liable to be in duress to any man, 
being present, who should threaten her with bodily harm, 
must prove that such threats were used, ere the law will 
excuse her; the married woman is held to be coerced by 
his mere presence— at least some are of that opinion— 
though there may be no proof of mens(ce: but if he be 
not present, though previous menace may have been the 
inducement to the commission of the crime, she is liable, 
notwithstanding her coverture : — and in those crimes 
which of all others are most likely to lead a man to use 
his superior strength to compel assistance from his wife, 
she is also liable, even though he be present. 

practice bath obtained, that if the husband and wife commit 
burglary and larceny together the wife shall be acquitted and 
the husband only convicted." 

And in Hawkins' Pleas of the Crown, ch. i., it is laid down that 

" S. 9. 1. A feme covert is so much favored in respect of that 
power and authority which her husband has over her, that she 
shall not suffer any punishment for committing a bare theft in 
company with, or by coercion of her husband. 

'< S. 10. Neither shall she be deemed accessory to a felony 
for receiving her husband who has been guilty of it, as her hus- 
band shall be for receiving her. 

« S. 11. But if she commit a theft of her own voluntary act, 
or by the bare command of her husband, or be guilty of treason, 
murder, or robbery in company with or by coercion of her hus- 
band, she is punishable as much as if «he were sole." 
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It is not easy to discorer what is the £edse principle 
which lies at the bottom of all these contradictions. Pro- 
bacy most of the statutes and practices of law regarding 
the female sex originated in their lack of physical strength : 
for in a semi-barbarous age it was almost equivalent to 
the haying no rights if the possessor were unable to main- 
tain them with a strong hand; and roost of our laws having 
had their origin in such times, the husband claims and is 
still allowed by English law the power of inflicting both 
imprisonment and personal chastisement on the wife.'**' 

* The law respecting the control which is giyen to the hus- 
band over the wife has recently been laid down bj Mr. Justice 
Coleridge in the elaborate jadgment given by him in re Cochrane^ 
which is to be found reported in 8 Dowling's P. C. 630. A writ 
of habeas corpus had been granted to the wife, who having been 
brought into power of the husband by stratagem, had since that 
time been kept in confinement by him. By the return to the 
writ it appeared that the parties had lived together for about 
three years immediately after their marriage in terms of appa- 
rent affection, and had two children; that in May, 1836, Mrs. 
Cochrane withdrew herself and offspring fi-om his house and 
protection, and had resided away from him against his will for 
nearly four years. While absent from her husband, Mrs. Coch- 
rane had always resided with her mother, nor was there the 
slightest imputation on her honor. In ordering her to be re- 
stored to the husband, the learned Judge, after stating the 
question to be, whether by the common law, the husband, in 
order to prevent his wife from eloping, ha$ aright to confine her 
in his own dwelling-houie, and restrain her from her liberty for 
an indefinite time, using no cruelty, nor imposing any hardship 
nor unnecessary restraint on his part, and on hers there being 
no reason from her past conduct to apprehend that she will 
avail herself of her absence from his control to injure either his 
honor or his property, stated that there could be no doubt qf the 
general dominion wJUch the law af England attributes to the hus^ 
band over the tvifef in Bacon's Abridgment, title Baron and 
Feme(B), it is stated thus: « The husband hath by law power 
and dominion over his wife, and may keep her by force within the 
bounds qf duty. Aim kat beat heu, but not in a violent or cruel 
manner. . . .*' « Although expressed in terms simple almost to 
rudeness," continues the Judge, " the principle on which it 
(the law) proceeds is broad and comprehensive ; it has respect 
to the terms of the marriage contract and the infirmity of the 
■ex. For the happiness and honor of both parties, it places the 
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Bat as this power on the part of the husband places the 
wife in the condition of a slave deprived in great measure' 
of civil rights, so the law in compassion has swerved 
somewhat from the strictness of justice on the one hand, 
in order to compensate the injustice done on the other. 
At least, this seems the most rational account of the prae* 
tice. But if this be so, it is bad legislation : for every 
rational being is also a responsible being, nor is society 
likely to be ^nefited by relieving at least one-third of its 
members from the weight of criminal re^onsibiiity in a 
variety of cases : the wise legislator should rather go at 
once to the root of the evil, and deny to any human being 
such a legal power over another as may compel to the 
commission of crime, otherwise the law gives to every 
man who wishes to commit wrong an accomplice who is 
likely soon to be rendered unscrupulous by impunity. 
This thought probably crossed the minds of those who 
made the exception with regard to murder and treason, 
for here irresponsible, accomplices were too dangerous to 
be permitted, and the woman is made re^[>on»ble, not- 
withstanding the power which the law gives the husband 
of making her Hie miserable in case of non-compliance. 
The root of the evil in this case lies partly in me civil 
law, which deprives the woman, and especially the^^mc 
coverty of many of the rights of a citizen ;* but the power 
of personal violence and abridgment of liberty, which the 
criminal law tacitly afibrds to the husband, by refusing 
to notice such offences of his against the wife, except on 
very outrageous occasions, must also bear its share of the 
blame : and it is much to be wished that unless absolute 

wife under the guardianship of the husband, and entitles him for 
the sake of both to protect her from the danger of unrestrained 
intercourse with the world by enforcing," &c. 

♦ The laws regarding property chiefly had their origin in feu- 
dal times, when the woman, being unable to do military service , 
was of course deprived of the privileges which such service ob- 
tained. On what principle of right doing the disabilities which 
that state of society rendered proper are continued, when feudal 
service is at an end, I leave to those who make and amend laws 
to consider. 
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daresB be pioved, the wife^ no leas than the haftbaBd, 
should be held re^nsible K>r criminal acts, and that in 
order to this even-handedness of justice, the woman 
should have the full rights of a free citizen affi)rded her 
—should be subject to no imprisonment but for crimes 
proyed in open court, and to no personal yiolence farther 
than the enforcement of the sentence of such court should 
require. It will remain for those who treat of civil law 
to considejr whether on their side also some amendment 
of the system be not required in order to restore this large 
portion of responsible moral agents to a position wherein 
they may be enabled to act up to the requirements of both 
the moral and social law. The state of society is not 
likely to be amended by granting impunity for crime as 
a coH^nsation for denial of rights ; thus affording to a 
large portion of ks members freedom to do evil, while 
abridging very considerably their freedom to do good. 

The second point on which I would observe, is one in 
which our criminal law is so at variance with tliat written 
on man's heart, that it would be well were it expunged 
from our future code. At present those who conceal 
offenders from the pursuit of justice are made liable to 
heavy penalties. As usual wh^^ human law is at vari- 
ance with Divine, it is disregarded: the ties of kindred or 
of affection are too much interwoven in our very nature, 
and are formed of materials far too, strong to be torn asun- 
der by a mere cowardly fear. The friend who knows 
that by sheltering one who, however he may have trans- 
gressed, he still loves — ^he may expose himself to danger, 
gains merit in his own eyes, and those of others, by brav- 
ing the consequences of an act which, though forbidden 
by law, is in accordance with the best feelings of the 
human heart : and whatever is felt to be an act of courage 
and fidelity will be done by brave and good men ; — men 
who would have shrunk from committing the crime the 
perpetrator of which they have sheltered. Doubtless ac- 
complices and persons deeply engaged in the same kind 
of nefarious practices may also afford shelter to criminals 
for their own private ends: but it is no less certain that the 
offence, if it be one, of sheltering a criminal from justice, 
is more likely to be committed by the generous and the 
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warm-hearted than by the calculating thief or accomplice. 
Suppose a case in which a man had been guilty of trea- 
son, — or, were those laws abolished,— of an unsuccessful 
attempt to overthrow the government, in which murder 
had been committed by shooting some of the soldiery. 
The friends of the offender know that though misguided, 
perhaps, he was not depraved — ^they are anxious to save 
him — a sister, it may be, hazards ever3rthing to accom- 
plish the point, — she fails — is tried— convicted — and be- 
comes liable to transportation for seven years! Probably 
the general feeling would be such that no sentence of 
this kind would be executed, but we ought not to leave 
in the statute-book an enactment which outrages man's 
best feelings, and is, mainly from that cause, useless in 
itself When an enactment does not effect its purpose it 
ought to be repealed at once; for it is not well to habituate 
the people to disregard the law : and though this latter 
can never possess or expect to obtain that deference 
which we bestow on the higher laws of that Great Legis- 
lator who views the heart rather than the actions, yet it 
is well to keep it so in accordance with that which he 
has sanctioned, that it may borrow from it a claim to 
reverence which it has not in itself 

Having now gone cursorily over our criminal code, 
and so far examined it as to show wherein it is not in 
accordance with the principles laid down at the begin- 
ning of this treatise : it remains that we go on to the 
second head, and consider of the possible amendment of 
it by a fresh classification of crimes and penalties. 
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CHAPTER III. 

POSSIBLE AMENDMENT Or THE PRESENT SYSTEM. 

The first step towards the consideration of a new sys- 
tem of penalties for crime which may be e&ctual toward 
its repression, must be an endeavor to become acquainted 
with the nature of the kind of persons upon whom the 
punishment is expected to operate : and for this purpose 
it is necessary to divide offences into such various classes 
as to make the very crime committed in some measure 
an indication of the character of the offender. To do so 
with complete accuracy would indeed be impossible: but 
the following divisions, which nearly coincide with those 
used in the published " Tables of Criminal Offenders," 
presented every year to the two Houses of Parliament, 
may serve the purpose. 

1. Offences against property not committed with vio- 
lence. 

2. Offences against property committed with violence. 

3. Forgery. 

4. Offences a^nst the person. 

5. Malicious mjuries to property. 

6. Other offences not included in the above classes, 
such as riots,, destroying game by night, &c. 

SECTION I. 

1 . Offences against property not committed with violence. 

In this first class is included the great bulk of the crime 
which is committed in this country. It embraces cattle 
stealing; horse stealing; sheep stealing; the various 
kinds of larceny; embemement; receiving stolen goods; 
frauds; and attempts to defraud. The first essay of the 
young criminal is made in some one of these offences. 
A gm giving way to the temptations thrown in her way 
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in the Bervice of her mistrese, or stealmg a ribbon from 
a shop to gratify her vanity, becomes liable to the penalty 
of the law; or an ignorant laborer yields to a snddea 
temptation, and who for the first time steals and kills a 
sheep, is detected, and a severe punishment awaits him. 
These are instances which fall under one subdivision of 
this class. 

In another subdivision is to be found the receiver of 
stolen goods, who, during many years, has been deriving 
a profit from his nefarious occupation, corrupting all those 
with whom he has brought himself in contact, and whilst 
he has seen victim aiiter victim punished for the offences 
to which he has ui^ed them on, and of which he has re- 
ceived the gain, has by his skill and talent eluded the law 
so as to escape detection, until his whole nature has be- 
come utterly corrupted and depraved. 

Some of the fraudulent pretences which are made use 
of to otytain goods or monev likewise indicate a mind 
which has been long addicted to the commission of crime. 
An instance of this kind occurred during the present year. 
The prisoner, a man of about forty years of age, a strsuiger 
to the townspeople, walked into a pawnbroker's shop, ^id 
sought to pledge a ring, which he said was of gold, and 
had been sent him by his son who was in India. The ring 
was tried with aqua fortis, and withstood the test, and 
twenty shillings were thereupon advanced. The same tale 
imposed upon other pawnbrokers in the town, from whom 
the prisoner thus obtained money to the amount of five or 
six pounds. In the meantime, one shopman, more anx- 
ious than the rest, applied a file to the supposed gold, and 
found to his dismay another metal. All the rings turned 
out to be made of zinc, and had been covered with gold 
by the electric process now well known, and the man 
who had thus disposed of them was shortly afterwards 
apprehended in the act of disposing of a lai^e cross of a 
similar kind, which he said had l^n the property of a 
deceased Roman Catholic lady. He was convicted of ob- 
taining money under false pretences, and senten^Ni to 
seven years' transportation. The conduct of this man 
throughout, toge&er with the very nature of the offence^ 
evinced m character of selfish cunning. 
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So, again, there may be found persons leagued to- 
gether in sheep-stealing or horse-stealing, whose plans 
are all concerted in the first instance to commit the theft, 
and afterwards dispose of the produce; — gangs of offend- 
ers who live by crime. 

These four subdivisions, which depend mainly on the 
character of the offender existing in all the offences enu- 
merated under this division, it is clear that legislators can 
do no more at present, than affix various degrees and 
kinds of punishment, leaving it to the discretion of the 
judge to determine its application in each particular case. 
Let us proceed by steps. 

In the first place we find a nimierous bodj of poor 
neglected children, who are known to the legislature as 
"juvenile offenders:"- — a term that has become familiar 
to the ears of all from the attempts that have been made 
at different times to arrive at some kind of efficient pun- 
ishment for them, which might reform whilst it chastised. 
Of all the problems of criminal legislation this is the most 
difficult to solve, but at the same time if grappled with 
successfully, that from which the lai^est benefit may be 
expected, since then the most fruitful source of heavier 
crime is at once dried up. In this class I would include 
aU offenders under sixteen years of age. 

Cases sometimes occur when from mere wantonness 
boys commit smaU thefts; for them a whipping is perhaps 
the best punishment, for mere the mind is not corrupt, and 
if surrounding circumstances do not induce them again to 
err in like manner, the remembrance of the pain and dis- 
grace they have suffered will prevent a repetition of the 
oSeoce by themselves or others similarly situated. 

But those who for the first time fall within the category 
of juvenile offenders are, for the most part, children who 
have had an evil example set them by their parents, or 
have been allowed to mix with bad conapanions, or have 
been deliberately tutored into crime. The effect of im- 
prisonment in such cases has been already adverted to, 
and its utter failure as a preventive of crime, and a step 
towards reformation has been sufficiently pointed out. 
This has not been overlooked by the administrators of the 
laW; and in courts of justice, when the judge looks with 
5 
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a compassionate eye upon the youth and neglected edu- 
cation of the criminal, he is not unfrequenSy heard to 
pronounce sentence of transportation upon him as a mat- 
ter of kindness, accompanying the sentence with the 
expression of his determination to write to the Secretary 
of State requesting thaX he may be sent to Parklmrst.')^' it 
sometimes happens that Parkhurst is full and the boy is 

* Parkhurtt prison was established by the statute 1 and 3 Vict, 
o. 82, which, after reciting tiiat « it maj be of great public ad- 
Tantage that a prison be provided in which young oSendvu may 
be detained and corrected and may receive such instnietioB^ and 
be subject to such discipline as shall appear most conducive to 
their reformation, and to the repression of crime, and that the 
buildings at Parkhurst in the Isle of Wight lately used as a mili- 
tary hospital, and as a military asylum fbr the chiMren of soldiers, 
are buildings which may be conveniently twed for such a prison ,*» 
provides, « that it shall be la^fiil for her majesty by warrant 
under the royal sign manual to appoint tiiat the said biukiifigs at 
Parkhurst shall be used as a prison for the confinement of such 
offenders as are hereinafter mentioned, as soon as the same can 
be fitted and completed for that purpose." Under this statute 
^ power is given to the Secretary of State for the Home Depart- 
ment to direct the removal to Parkhurst of those who are under 
sentence of transportation, and those under sentence of impri- 
sonment, to continue there until transported, or they shall be- 
come entitled to liberty, or until they shall be removed back to 
the prison whence they were taken. Instances of Uie exercise 
of this power with respect to the latter class, have been exceed- 
ingly few in number ; and by far the greater number of the pri- 
soners at Parkhurst have been allowed to avail themseltes of 
her majesty's pardon, conditional on their emig^ting to the co- 
lonies of Western Australia, New Zealand, or Van Dieneat 
Land. Parkhurst was adapted for the reception of prisoners oa 
the 26th of December, 1838 ; and the first report of the visitors 
appointed under the above statute, was presented to the Secre- 
tary of State on the 1st of July, 1839. From that report it 
appears that the prison can accommodate 320 persons; 200 
prisonerf in the upper wards, and ISO in the junior ward. They 
are employed in i^ricskural labor, in learning tradee, in per- 
forming domestic offices, and in school lessons. l%e wMkshope 
are wiuiin the prison walls ; outside are nearly eighty aoret ef 
land, for employing the prisoners in agricultural labor. 

Vide si. 1 and 2 Vict., ch. 82, and the reports of visitors, 1839- 
1844. 
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^erefore at once transported, but the sentence and the 
fecommeadation show the estimate which is made hy 
many of onr judges, of the relatire value of the two sys- 
tems of punishment. It is at once a recognition <^ the 
evil of imprisonment, and of the good arising to the crimi- 
nal by bemg removed from all circumstances which have 
led to the commission of his crime. 

I would propose, therefore, as a second degree ol 
mmishment, deportation from En^and to* a colony, say 
Canada, where, in asylums property constituted for that 
purpose, they might receive education, be taught trades, 
and after a time of probation had elapsed, and by iheir 
labor they had ccmtriDuted towards defrajring the expense 
of their maintenance and teachiog, — might be allowed 
in that same colony to live free men, supported by their 
own exertions. If there were a market tor labor there at 
all, they would find their early feult no obstacle to their 
employment, for the training they had gone through 
would more than counterbalance in the mind of the em- 
ployer the cause of their coming to the colony : — i. e., a 
first offence, committed in early youth. An asylum of 
the kind proposed in a colony, has a considerable advim- 
tage over any in England, however wdl conducted : for at 
the period of discharge employment might immediately 
be obtained in a fresUy settled country; since where there 
are new lands to be cleared, a laborer can never be at a 
loss for work, and a boy trained in the country, accus- 
tomed to the climate, and to the kind of labor which he 
would be engaged in, wmild, as a mau be a much more 
valuable servant ^lan an ^nigrant that has all to learo, 
and is probably disccmtented with his situation, and per- 
haps suffering from change of climate. Even if the boys 
of an estaUiSiment of this kind in England were after- 
wards sent to the colonies as laborers, by way of remov- 
ing them from the temptation to crime which our dense 
poptdatioii always presents, they would be comparatively 
helpless and useless, unaccustomed to exercise their 
talents in the contrivances and expedients which, if they 
had been from ihe first engaged a p»t of the day in the 
agrioultoral labor oi the colony, wcwld; before the parioi 
ot their discharge, have become fauniliar to them. 
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. The effects of such a system even upon boys who have 
been transported for a second or third offence, and exposed 
to the corrapting influence of the hulks, is well exempli- 
fied in the case of the Penitentiary established at Point 
Puer in Norfolk Island. This was mstituted in 1834. In 
its early establishment the value of six months' labor of 
200 boys amounted to £1134, and this, taking their cloth- 
ing and maintenance at £25 each, per ann. is very nearly 
half the cost: for 200x25=5000, and half this sum gives 
£2500 for the six months. But £25 is perhaps rather a high 
average, for the cost of each pauper in an Union WoA* 
house is considerably lower. The convict upon his arrival 
is allowed to make choice out of six occupations, viz., that 
of a carpenter, sawyer, nailer, shoemaker, tailor, and 
agricultural labor. They rise at five, and after attending 
prayers are marched oflt in military order to agriculturzd 
employments till half past eight, when they retum to 
breakfast. At half-past nine the boys proceed to their 
different trades; at one they dine, and resume their work 
from two to five j between five and six they sup ; from six 
to eight a school is opened under the direction of a school- 
master, and after prayers the boys retire to bed. They 
sleep in hammocks. They are allowed three hearty 
meals per diem; they cultivate the ground upon which 
the vegetables mey use are grown, and altnough the 
buildings were erected under the superintendence of the 
government, all the labor was done by the boys, with the 
exception of a part of the barracks. The good effects of 
tiie system were soon experienced ; and of 39 boys who 
were removed to this establishment upon their arrival in 
the colony in May, 1834, the greater part of whom were 
afterwards forwarded to Hobart Town for assignment, 20 
were never tried subsequently; seven or eight others but 
once or twice ; whilst, on the other hand, many of the 
boys on the former system during a similar period had 
committed nineteen or twenty offences calling for magis- 
terial interference.* 
But whilst the actual condition of the convict would be 



* Report of the Committee of the House of Lords on Trans- 
portation. I>itto upon Jails, 1835. 



d by Google 



O^ THi: PKBSfeNT SYSTEM. 53 

greatly improved, as compared with what it would have 
been had he remained in this country, the penalty would 
be one which would eflfectually deter from crime. In 
youth a compulsory removal from a place which we are 
accustomed to and know thoroughly, to one whi(^ is 
wholly unknown, is al wavs looked upon with much dread. 
Few of us forget throughout life, the first journey from 
home to school. It required the kindest words of en- 
couragement from our parents to soften the blow, and the 
separation was only acquiesced in by the child because 
he was conscious that it was for his good, and that the 
absence from home would be of short duration. Hold 
oyt removal from this country as a punishment, with no- 
thing to soften the pang of separation from all tne associ- 
ations of childhood, with no one near, just escaped from 
prison himself to tell tales of its comparative comfort, and 
it would be difficult to invent any penalty to all appear- 
ance more frightful. To this it may be added, that there 
would be small inducement to train a child to theft, as 
many are now trained, if his instructor in crime were 
fijlly aware that the first detected offence would place him 
for ever beyond the reach of his influence; 

By thus removing a criminal in the first stage of his 
career, who, if allowed to remain in England, would, with 
the fillip which imprisonment too often gives, gradually 
increase in the gravity and daringness of his crimes, as 
increased experience added skill to his plans of depreda- 
tion, there would no longer remain the means of recruiting 
the ranks of the more desperate offenders. Experience 
of courts of justice and ofl[icial documents tell us that 
against such persons previous convictions for felony are 
constantly produced lii evidence, the consequence of 
which almost invariably is a sentence of transportation.* 
Then it is that boys are sent to Parkhurst, and adults to 

* By statute 7 and 8 Geo. IV. c. 28, sec. 11. If any person 
■hall be convicted of anj felony not punishable with death, com- 
mitted after a previous conviction for felony ; such persons shall 
on such subsequent conviction be liable at the direction of the 
court to be transported beyond the seas for life, or for any term 
not letf than seven years; or to be imprifoned for any term^&o. 
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PentoQyille prison, there to receive instractioa and to be 
subjected to a moral discipline which may ultimately re* 
deem them from their state of degradation. 

In the report of Parkhurst prison lor 1844, it appears 
that 139 boys who had left it during the preceding year 
were disposed of in the following manners- 
Removed for transportation 23 

Sent to the refuge for the destitute 1 

Released with a free pardon 2 

Restored to their friends on the expiration of 

their sentence of imprisonment 3 

Apprentices sent to W. Australia with conditional 

pardon 28* 

Ditto to Van Diemen's Land^ 21 

Emigrants to Van Diemen's Land 11 

Sent to Van Diemen's Land to receive proba- 
tionary passes there 19 

Emigrants to New Zealand 22 

Apprentices to ditto 9 

139 

Out of these, seventeen are stated to be incorrigible. 
What a tale of previous corruption does that word tell oil 
But if the means at hand at Parkhurst or any other simi- 
larly well-arranged penitentiary were used when the 
child was &st led into the commission of crimes instead 
of being postponed until he had beeoooke a hardened 
criminal; who can doubt but that the work of moral re^ 
fDrmation would have been much more rapid and certain 
than it is at present As it is they are sent to Van 
Diemen's Lana as convicts, in many cases to lead a career 
of infamy for the term for which they may have been 
transported, and eventually to return to this country utterly 
reckless and abandoned. Yet if in 120 cases success 
inore or less attended the efforts of the teachers where the 
work of corruption had already gone on for a considerable 
time, how much more success might we expect when 
those efforts were directed to the improvement of natures 
very dightly deteriorated. Experience has taught us what 
mighl; well have been predicated, tiiat Juvenile ofiS»nderi 
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are « dass ettsily to be reformed, aad thai the instances 
where the attempt has fieuled are those m which the fre- 
qaent eommMsion of offences has entirely destroyed the 
moral feeling. It may with safety be laid down that if 
ior a first OTOnce remoral firom fhis coantry to a peniten- 
tiary abroad were to take place, no report woold affix the 
word "mcorrigiWe" to any o( its inmates. 

There is another subject connected with the punishment 
of jurenile offenders which requires an obserration. The 
unmediate application of the means of reformation which 
I have inneted on would be interfered with to a great ex- 
tent, if boys in Ae interval between their apprehension 
and trial were to be exposed to the contaminating influ- 
ence of a prison; for at present it is notorious that often 
before trial the youthful prisoner has been allowed to be 
taught the lessons of crime by others more experienced 
^an himsdf.* 

It is obvioas, howerer, that in proportion as you dimin- 
ish the number of cases punishable oy imprisonment, you 
afford the means of a better system of classification of 
untried offenders while in confinement, and will be bet- 
ter enaUed to carry into effect regulations for the purpose 
ci separating them from &e more depraved. With a 
view to avoiding the contamination to be apprehended 
for the juvenile offender in the intercourse of a jail, Sir 
Eardly Wilmot brought a Bill into the House or Com- 
mons in 1833, which had for its object the introduction 
of a summary trial before two justices, so as to avoid the 
Smprisonment before conviction. In asking for leave to 
introduce this bUl he stated that in the county which he 

* Ab iiMtaiiee of the 6TiI retulting from the intafficient clasii- 
icatioB of prMOBorf oectiiT«d at the last attnei. A boy irapria- 
oned for a very trifling offsace was allowed to hold iDterconrae- 
wUh otherf in the pHaon. A priaooer much older than hima^ft . 
bat wlioae term of imprifonment expired at the aame time, in^ 
duced him thortly afterwards to join with him in uttering counter- 
feit coin. Fortunately the boy was detected upon the first attempt^ . 
and admitted as evidence against hia accomplice. He told nil: 
•tory most artlessly^ and his testimony being confirmed by other - 
witneasea, hta corrupter was convicted. So destitute was this poor - 
boy , that tiie night or hif discharge waa paifcd in the station houfSb . 
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represented (Derbyshire) considerably more than half 
the criminal offenders were under twenty-one years of 
age^ and during the last seven jears 1300 individuals had 
been tried who were under eighteen, and of these one- 
half were under fifteen. Thus boys being sent to jail for 
they hardly knew what, soon became corrupted or de- 
praved, their sense of shame was destroyed, and they 
were converted into hardened oflfenders. The bill was 
dropped, but I should feel much inclined to adopt its pro- 
visions so far as to entrust justices with the power of simi- 
mary conviction in all cases where the criminal was 
under sixteen years of age, unless he or his father or his 
mother or nearest relation should require ^trial by jury, 
when the child should be removed to prison to t&ke his 
trial with others. 

One other inquiry remains, — t. c, the cost of the pro- 
posed system of deportation. In its first operation an 
increase of expense would be perceivable, but not to any 
alarming extent; for it has already been shown that a 
penitentiary in a country where labor is valuable, and 
the means of sustenance plentiful^ soon realizes a consi- 
■derable sum from the work of its inmates. But if, as it is 
most confidently anticipated, the effect of the system would 
be to lessen the number of criminals in this country, then 
the saving of expenditure which would arise from this 
diminution of the number of offenders would more than 
counterbalance any increase on the other side. So far, 
wat £Hiy rate, as "juvenile offenders" go, the increase of 
.expense should not prevent the plan proposed from being 
stried, if in other respects it is good. If a society, by its 
lack of care and foresight, allow any of its young popula- 
tion to be in such a state that the wonder is rather that 
tcrime is abstained from, than that it is committed, the 
rleast which that society can do, — if it demand a penalty 
for the infraction of its laws, — ^is to take care tiiat the pun- 
ished child is placed in a situation which allows him the 
opportunity of becoming eventually a good man. If Eng- 
land have a conscience, she ought not to be satisfied wi3i 
Jess. 

We next approach those cases in which, although the 
criminal be an adult^ the circumstances attending the 
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commission of the offence, the absence of any preyions 
conviction, and the general good character, all betoken a 
nature but litde hardened. Imprisonment has been shown 
to flail in these cases as in mose of juvenile offenders. 
Deportation to penitentiaries abroad; iramed upon the 
model of the Pentonville prison, but with considerable 
alteration in many of its particulars, of the discipline 
which is necessary to be maintained there, is what I ven- 
ture to recommend in its stead. 

On the cell of each prisoner at Pentonville is affixed 
the following notice: — 

" Prisoners admitted into the Pentonville Prison will 
have an opportunity of being taught a trade, and of receive 
ing sound moral and religious instruction. They will be 
transplanted to a penal colony in classes^ as fdlows : 

"first CLASS. 

" Prisoners who shall, when sent from this prison, he re- 
ported by the governor and chaplain to have behaved weU, 

"These at the end of eighteen months will be sent to 
Van Diemen's Lsuid, to receive a ticket of leave on land- 
ing, which, until forfeited by bad conduct, will in that 
country confer most of the advantages of freedom. La- 
bor being in great demand, and wages therefore high, 
the prisoner's knowledge of a trade will enable him, 
with industry and continued good conduct, to secure a 
comfortable and respectable position in society. Prison- 
ers who ob^n tickets of leave may also, by industry and 
good conduct, acquire in a short time means sufficient to 
enable their families to Mow them. 

"second CLASS. 

" Prisoners who have not behaved well 

"These, also, at the end of eighteen months, will be 
transported to Van Diemen's Land, where they will re- 
ceive a probationary pass, which will secure to them 
only a limited portion of their earnings, will admit of 
their enjoying only a small portion of liberty, and will 
subject them to many restraints and privations. 
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" Prisoners who have beh(wed ill, 

<< Tliese will be transported to Tasman^s Peninsiila^ a 
small colony occupied only by coniriots and a milituy 
^ard, there to be employed m public works in ^oba- 
twmary gangs, without wages wid d^prnred of liW^j 
and their Hamilies will not under any eizcuBastaneiBfl be 
allowed to follow them. Prisoners will see how nuM^ 
depends upon their own eonduct during their coofine- 
ment in this prison. Accordh^ to their behayior aad 
improyement nere, will be their future posilioa ia the 
colony to which they will be sent'' 

Such are the worcU of kindness and coamdation whic& 
meet the eye of the conyiet when he 10 first introduced 
into this asylum: or his first lessons in reading tell the 
good in store for him if be behaye well. He has the hope 
of becoming something better; and the means of know- 
ledge and moral reformation are at hand. At PentonviUe 
these haye been used sucoessfiilly. Of 500 men upon 
whom the treatment has been tried, only fiye or six haye 
been pronounced incorrigible: and yet among their ranks 
are many cpnyicted of the most serious <^nce8, and 
whose previous liyes had been one continued series of 
crime. Eighteen months of preparation are scarcely too 
long for such as these, and entire separation &om all in* 
tercourse with each other is necessary. There are eyils, 
howeyer, attendant upon all systems of sditary confine* 
ment, which haye been already noticed; and no <me 
would seek to impose it except as a lesser eyil, by which 
the greater one of the commuiucation of d^^ved thought 
is preyented. 

In the case of less hardened offenders many alleviations 
of this system might be allowed. The sentence, in order 
to distinguish it from the penal^ of "transportation," as 
now in use, should be " compuhory emigr(Uion for lifej^' 
and the condition of the prisoner should he assimilated to 
that of the emigrant dire<^y he is rendered fit, and is 
capable of maintaining himself. For this purpose so soon 
as he has received from the govemor of the prison a cer- 
tificate of jm^ciency in the trade ojr occupation he has 
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fl^lected, and one of ^ood moral i^aiacter from Ifae clu^ 
lain, a pardon ccmdiUonal on his not quittkig the colonj 
abould be granted. These certificates wonld be readj 
passports for emplo3nnent. and instead of being regau:ded 
as memorials of form^ shame, they wodd be treaswed 
as precious tokens of an improved condition of life. J 
w<Mild propose further, that upon o<^nes of tkete certifi*- 
eates being sent to the officers of ihe parish where the 
«Qiigrant had gained a settlement, it should be compul- 
sory upon &em, on the application of the wife, to send 
out to the colony both her and her children. This woidd 
cure many evils : it would be but right as rejects the 
man who has been subjected to a punishm^it severe in 
the first instmce, aAd which, without the hope of this 
alleviation, would be too severe ; and to the unoffending 
wife and children, who have been deprived by the law 
of their natural protector, it would be only common jusi- 
tice to hold out to them the means of riming hbn : the 
state of the cokmy and of the mother country woidd both 
be benefited ; the parish which would otherwise be bur- 
dened with the support of them for years as paupers^ 
would not be prejudiced ; and die scandal which now so 
often oconrs £rom the coirtraction of a second marriage 
durmg Uie life of the first husband or the Hving in adultery 
—transgressions into which the woman is often almost 
driven by her destitute condition— «would be avoided. 
Let liie wife rejoin her husband, the children their father, 
and in a country where labor will win a sufilcient re* 
muneration, and tenq>tation to crime is thereby dimin* 
iMbedy ttiey wonld form an honest, well-conducted emi- 
grant £eimily. 

With regard to female ofienders, a similar system 
might wdl be pursaed. Hitherto the plan of transporta* 
tion as respects them, has utterly fieuled. The evidence 
given before the transportation committee respecting 
female convicta was trmy disheartening; but it must be 
xeec^ected &at they had lost all sense of shame before 
they left England, and it could hardly be expected that 
they would conduct themselves better when assigned 
tm servants in New South Wales, or taken to the fiactorT 
•ft Paramattay vthme but litde discipline was maintained^ 
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Let them, however, be removed from this country for 
a first offence, placed in penitentiaries abroad, — ^taught 
occupations which would qualify them to discharge effi- 
ciently the duties of an emigrant's wife, or of a good 
housenold servant upon their leaving the penitentiary,-^ 
granted certificates of acquirement and of moral character, 
and there would be no reason to doubt that the objects of 
criminal punishment would be attained, with regard to 
female offenders both juvenile and adult, as completely 
as has already been anticipated in the case of boys and 
men, and partly proved by the experience of Parkhurst, 
Point Puer, and Pentonville, The general rule is a dear 
one: — effectually punish crime in its first outbreak; — 
delay can only produce a necessity for severer measures, 
—increased expense to society, greater pain to the of- 
fender, and render after all the success, both in deterring 
from crime and in reforming the criminal, less certain. 

We have Ihus disposed of the cases in tne first subdivi- 
sion of the offences against property considered not upon 
the ground of the loss which societv may have sustained 
by £e perpetration of the offence, but with a view to the 
kmd of human creature who committed it. The second 
subdivision is more easily disposed of. This, as has 
already been stated, consists of men who, either by the 
fault of the present system, or from an insufficient detect- 
ive police force, have grown gray in guilt. The first of 
these causes, it is to be hoped, will be ultimately removed; 
but for many years, the numbers of this class will neces- 
sarily be considerable. I am unable to suggest any plan 
better adapted to the reform of these offenders than that 
of transportation under Lord Stanley's orders; cases from 
among mem being selected as at present for the prepara- 
tory discipline of Pentonville. The ability displayed by 
such offenders, while it leaves them less excuse for their 
crime, renders a severe punishment needful to prevent 
them from repeating it. With them the profit arising from 
their criminal course is calculated to a nicety, and against 
it are set off the chances of detection, and the fear of punish- 
ment. They have employed their talents against society, 
and they cannot complain of being removed to another 
country where they wUl have less opportunity of exeicis* 



d by Google 



OF THS PIXSSNT 8T8TBK. 61 

ing their bad ingenuity in defrauding their neighbors, and 
where, though they must pass a life of hardwiip at first, 
tiiey have the hope allowed them of ameliorating their 
condition by an improvement in conduct, lliey would 
thus go through the grades of 

1. Detention in Norfolk island. 

2. Probation gangs. 

3. Probation passes, by virtue of which they become 

for the first time entitled to a portion of their 
wages. 

4. Ticket of leave, which has all the effect of a pardon, 

except that they are restricted to the colony. 

5. Pardon. 

Even in these cases, when a convict had obtained to 
the fourth class, it would be desirable that his wife and 
children should be sent out to him ^t the mutual request 
of both parties. 

The same order of Lord Stanley contains efiicient in- 
structions relative to the treatment of female convicts who 
would be in this subdivision.* 

SECTION n. 

This class includes the various kinds of burglary; 
housebreaking; robbery: sending threatening letters 
to extort money, &c. The total number of offenders 
sentenced in the year 1843, in the county of Yorkf for 
crimes included under this head, was 237 : that of crimi- 
nals of the first class 1246; so that we may reckon 
offenders of the second description at about one-fifth of 
ihe number of those of the first. First ofienders are found 
but rarely among their ranks, although sometimes it hap- 

♦ Vide Order in Appendix. 

t Vide the tablei of criminal offender! presented to both fionses 
of Parliament for 1844, page 40. I have selected the table of 
criminal offenders for the county of York, by way of showing 
the comparative number in each class, as fi-om its large mana- 
&cturing and agricultaral population it affords a fair criterion for 
the whole of England. 
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pens that a prisoner is preemned to be so firom not hariz^ 
Seen before detected. 

In all these cases I would leave the system of transpor- 
tation upon a scale proportioned to the magnitude of the 
offence as it is at present. Much might indeed be said 
against the policy of allowing Ae return of a convict to 
his former associates in the mother country, even after 
any period of expatriation ; but it is difficult to suggest 
degrees of transportation which would be understood at 
homC; excepting those of duration of time: and a bad 
man is sometimes deterred firom committing Violence in 
addition to the robbery by the remembrance that in that 
case his offence, if detected, would be more severely vi- 
sited. In all the offences of this class, however, the judge 
^ould be allowed to substitute " Compulsory Emigration" 
for transportation, where »ifficient mitigating circum- 
stances exist to justify the change. 

KECTION in. 
3. Forgery and offences against the Currency, 

The observations already made on offenders who make 
use of their talents to defraud their fellow-men, apply to 
this class also. Forgery is never attempted by an unedu- 
cated man. If his knowledge of the law has served to 
preserve him from the penSties of its actual infraction 
before, it has not been from the lack of will to make a 
profit at the expense of society; but from a fear of tiie 
attendant punishment He has previously done many a 
dishimest act, and the dewre of profiting sml more largely, 
has at last banished all thought of prudence from his mind, 
and he breaks &e law. His nature had been ccnrupted 
long before. 

Transportation is a fft punishment for such an individual, 
as also for the practised coiner: but this latter has fre- 
quently accomplices, more particularly in the offence ef 
tittering eounterfeit coin, whc«e character is of a very diS* 
ferent description — fooHsh victims of the clever principals. 
Compulsory Em^ation would deter and yet improve 
such persons. T^ey are generally idle characters, who 
if they once learn that money can be gained more easily 



d by Google 



OF TME rmOEST flTfRM. M 



bf orime than by labor, are ea^ly tempted to the com- 
mtasion oi a first offence ; but who, if not remoTed from 
the conntiy, would pursue their vicious course farther, 
until they were at last detected in the commission of a 
great crime. Imprisonment is worse than useless in such 



SECTION lY. 

4. Offences against the person. 

5. Malicious cffimees against property* 

We now enter upon a second great division of crimo. 
Hie fourth class consists of murder; manslaughter; rape; 
abduction and assaults against the person, of various de- 
grees of enormity. In number these again show a de- 
crease from those we have last considered. The convic- 
tions in 1843, in the county of York, amounted only to 
87 cases, many of these being assaults of a comparatively 
trivial nature, for which but a short period of imprisonment 
was inflicted. 

The fifth class includes the various kinds of arson ; de- 
stroying machinery ; killing and maiming cattle ; and other 
malicious offences against property of a like kind. Of 
these the convictions in the same county and year 
amounted to only 11. 

I have been induced to consider these two classes 
togettier, since although differing very much in degree, 
they are in many instances the same in character. In 
revenge I seek to do my neighbor an injury; if a stroiiger 
man I assault him; if weaker I injure nis property; out 
whichsoever of these altematives be taken, the crmiinal 
is a very different person from those we have formerly 
treated of. The animus which urges to the committal of 
larceny ox robbery is personal advantage,— -the animus in 
the other is the delight of occasioning a loss of life, or 
limb, or property to the individual injured. A thief is led 
into crime by the hope of gsun, but would gladly receive 
(he amount m pourMis sterlmg, without having to undergo 
the labor attending ihe conamission of the crime added to 
the chance of punishment upon detection;— 4he ofiendex 
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against the person or the malicious injurer of property 
would often put himself into consideraDle perscmai peril, 
and sustain ^eat pecuniary loss for the sake of obtaining 
his desired revenge. 

With respect to the punishment now in force for the 
greater crimes of the fourth class^ I have no observation 
to make. The question of the expediency of capital pun- 
ishment in any case^ has been so largely discussed, that 
it would be uimecessary to ai^e it here, nor would so 
small a treatise allow space for it. In practice there is 
seldom an execution in mis country for any other crime 
than that of murder, and at present at least, no one has 
been able to devise any e^ctual substitute for capital 
punishnient in this case. In others, where this awful 
sentence is recorded, it is generally commuted for trans- 
portation for life, and by a recent statute the same punish- 
ment may now by law be inflicted in many cases which 
used to be capital. 

In determining on an adequate punishment for these 
offences, the difficulties are, that on the one hand it must 
be so severe as to deter a man from its commission, even 
when under the influence of excited passion 3 on the other, 
it ought in its nature to be such as to lead to an amendment, 
if possible, in the temperament of the offiender. Short of 
death, transportation for life is, in its consequences, the 
most dreadful punishment; and the power of^ inflicting it 
must still be leffc with the judge, never to be inflicted in 
these cases unless the most urgent necessity demands it 
Success may possibly attend the new orders of Lord Stan- 
lev; but hitherto every official document from Norfolk 
Island shows that by removing men of this description to 
a place where public opinion exercises no control, and 
where hardship and suffering irritate the mind, fuller * 
sway is given to their before ill-govemed passions and 
appetites. Again to repeat those dreadful words before 
quoted, '' when a man comes to this island he loses the 
heart of a man, and gets the heart of a beast.'' Upon 
criminals, such as these the hope of worldly prosperity is 
not likely to operate: — ^unaccustomed to self-control, on 
flie first opportunity they will again seek the gratification 
of their passions— agam plunge into crime— encounter 
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re-transportation as the penalty, — ^become wild ferocious 
animals in the hopelessness of Norfolk Island, and having 
become worse instead of better in consequence of the 
penalties inflicted by social law, will at last finish by 
meriting and suffering capital punishment: a consumma- 
tion, as it appears from official aocuments, not unfirequently 
sought by the wretched convict. 

But how will such a criminal best be reformed? He is 
not in general a calculator 3 self-interest will therefore 
have little influence upon him, and the prospect of rais- 
ing himself in the wond would not counterbalance long 
habits of vice, and ungovemed passion. The removing 
him to another country where the standard of civilization 
is lower than in this, although the means of employment 
may be greater, would be hurtful rather than beneficial 
in this case : but a separaticxi from the world, in some 
place where the mind of the prisoner could be educated,, 
moral discipline enforced, religious instruction afibrded, 
and medicsd superintendence bestowed, might probably 
be successful aner a time. When a man's passions can 
no longer be controlled by his reason, the first step has 
been t^en towards insanity, and if their outbreak be such 
as to lead him to infringe tne law, he should be treated as 
laboring under inc^>ient disease of this kind. It is not by 
this intended that there should be an acquittal on the 
ground of insanity, but sudi criminals should upon con- 
viction be removed to prison, there to remain for not less 
than twelve months, and longer until her majes^ be 
pleased to release them, which should be on a certlncate 
of ccmfirmed good conduct from the visiting justices, on 
the testimony of the chaplain and governor. Their num- 
bers have been shown to be small, the expense therefore 
would not be great: the prisons as they now exist would 
suflice, for the crowds 01 oflenders which at present fill 
them would be otherwise disposed of: and ujjon their re- 
lease from prison after so long a discipline it is not likely 
that they would repeat crimes against which the feeling 
of society is strong, — which a watchful police renders 
hazardous, — and which it is to be hoped, their own better 
regulated nature would recoil from. 

But this kind of punishment would be inapplicable to 
6 
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individuals who from ill-reasoning on one point, thongh 

Eerhaps their general character may not have been bad, 
ave been induced to destroy property. They are de- 
stroyers of bams and machinery, but their nature has not 
perhaps been corrupted by any great moral depravity: 
nrequently we have proof to the contrary on the trial : but 
they have thought mat they were carrying out a great 
principle of good for their class, and in order to enunciate 
it, they have thought themselves obliged — herein follow- 
ing the example of many politicians of a higher grade— ^ 
to occasion a lesser evil. It is impossible under any 
other hypothesis to explain the fact, of tlie entire absence 
of personal enmity against the farmer injured^ shown ia 
the fire cases in Suffolk lately, in the destruction of ma- 
chinery in Lancashire last year, and in Kent in 1830. 
They are suffering great pnVations, they know no other 
means of awakening public attention to their wants, they 
therefore make this their voice, thinking perhaps that 
they are remedying at the same time some of their griev- 
ances by the means they have taken to make them known. 
Actual transportation is too severe a punishment for these 
men, excepting when the offence has been committed 
Tinder aggravated circumstances; imprisonment in the mode 
above suggested would fail, for by a conviction for a crime 
of this nature such a brand is fixed on the brow of the 
offender that no farmer would afterwards employ him, 
and his lot in England would be wretched. Compulsory 
emigration for life is what I would propose as a penalty, 
for crimes of this description. 

For the lesser kinds of offence in this class which be- 
token the irregularity of youth rather than depravity of 
character, imprisonment with hard labor is the best pun- 
ishment. It deters this species of offender; and if the 
numbers in the prisons are lessened, and the worst class 
of criminals removed, but little contamination, if any, 
could be apprehended, and the character of the prisoner 
at least would not be deteriorated. 
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SECnOM V. 

1. Other offences not included in the above classes. 
These, with one exception, — ^perjury, — ^are of a nature 
to which the concluding remarks of the last section are 
applicable: — for perjury, transportation should be retained. 
The man who wilfully gives false testimony differs but 
little from him who uses a false plate or die. His pun- 
ishment should be the same. 

I haye now reviewed all the offences of which our law 
takes cognizance. In many of the punishments altera- 
tions have been suggested, which are put forward in the 
belief that they will bear the two great tests which ought 
to be applied to all provisions of this nature, i. e.j that 
while they would lead to the prevention of crime, they 
would at the same time reform the criminal. 

Hitherto, with very rare exceptions, no one has paid 
any attention to the general condition of offenders against 
the laws. Some great crime perhaps concentrates for a 
time a morbid interest upon the individual who has com- 
mitted it, but this is the result of mere curiosity for the 
most part, which is soon exhausted, and no beneficial 
result ensues: the subject is in itself a distasteful one; no 
man likes to contemplate the degradation of his species, 
and the malefactor is, by general consent, put out of re- 
membrance. It is only thus that the system of wholesale 
transportation, with all its moral evils, could have gone 
on so long without an attempt at any amendment: year 
after year thousands of wretches were removed irom 
England to perpetrate the same or worse crimes else- 
where, and the public was satisfied. The Archbishop of 
Dublin at last laid open its horrors before the lords, many 
of whom acknowledged that they were imaware till then 
of what had been the state of things, and to his efforts 
must be attributed the present improvement in the system. 
To a certain degree, therefore, he has been successful, 
but more, much more, remains to be done. 

It is not enough that the wealthy classes, like the 
Pharisee of old; self-satisfied in their abstinence from a 
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certain set of crimes, in their compliance with the usages 
of society, and in their general intelligence, " thank God 
that they are not as so many other men are," and sup- 
pose that there is nothing to amend in a state of society 
which yearly condemns thousands to suffer the penalty 
of crimes to which that rery state of society has tempted 
them, and against which it has provided no safeguatd. 
Wealth and power were not given either to enable the 
possessors to enjoy in greater abundance the pleasures 
of sense, or even to sit down in quiet comfort, well 
pleased with themselves that they have no temptation to 
do evil. Riches and greatness are the talents which the 
lord who went on a fer journey confided to his servants, 
to be used so as to brmg him at his coming an ample 
return. Let the landlord at that day be able to greet his 
greater master with " Lord, thou gavest me abundance, 
and lo ! I have used it to enlarge thy kingdom ; here are 
the tenants and the laborers whom I have lived among 
and instructed, as well by kind words as example— they 
are good Christians and happy men — let them be my 
companions for eternity!" L^ the princely merchant 
and wealthy manufacturer be able to reply, "Lord^ I had 
not extensive estates confided to me, but I have had 
numerous dependents. I have forborne to enrich myself 
as much as I might have done, in order to afford to mese 
people the instruction and the comforts without which 
man sinks into the brute. Here are my work people, my 
porters, my clerks — ^thy talent has gained ten!" Were 
such the rule instead of the exception, we should not 
need to build jails and workhouses. But this happy state 
of things cannot be expected yet, even if all were as 
much sdive to the duties of their high station as, I thank 
God, many are;— for changes in society go on slowly. 
In the mean time it only remains that legidators do their 
duty too; and when they find a poor wretch steeped to 
the lips in misery and guilt, let them look with compas- 
sion upon him, however low he may be fallen ; and for 
His sake in wliose image he was made, endeavor to 
rescue him from degradation and sin, and restore the 
lost prodigal to his Father and theirs. 
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Convict Discipline, Ordered by the House of Commons to be 
printedj 3 April, 1843. 

Copt of a DISPATCH from Lord Stanley to Lieutenant- 
Governor Sir Jdin Frcmklin, 

Downing-street, 25 November, 1842. 
Sir, 

I AVAIL myself of the departure from this country of the 
newly appointed secretary at Van Diemen's land, as the 
most convenient opportunity I could find for conveying 
to you those instructions on the subject of convict disci- 
pline, which you will for some time past have been 
expecting to receive. The delay which has occurred in 
settling a question at once so arduous and so important, 
has been inevitable; and even yet it is not in my power 
to announce the completion of the measures requisite for 
enabling yon to carry into effect the views of the minis- 
ters of Sie crown. But I do not regret a postponement 
which has enabled me and my colleagues carefiiUy to 
examine the ground we propose to occupy, aided by all 
the information to be drawn from the Report of the recent 
Committee of the House of Commons, and from the evi- 
dence on which that report proceeded; and from other 
channels of intelligence which have been opened to us 
since the close of the labors of that committee. 

In proceeding to signify to you the conclusions to which 
Her Majesty's Government have been led by this course 
of inquiry, I propose to sacrifice to perspicuity every 
object which would interfere with it; and to that end I 
will state at the outset what are the topics to which I pro- 

fose to address myself, and what is the order in which 
am about to notice them. 
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First, then, I will endeavor to state what are the 
general principles by which Her Majesty's Government 
will be suided in the management of the convict popula- 
tion in the penal colonies. * 

Secondly, I will consider, in their order, each of the 
five stages through which a convict will have to pass 
from ihe commencement of his sentence until he shall 
attain (as often as it may be attainable) a pardon either 
absolute or conditional. 

Thirdly, I will indicate what are the legal instruments 
to be completed, and what the official appointments and 
arrangements to be made before those general principles 
can be carried entirely into eflfect; and those specific 
rules fully executed. Hence you will readily collect to 
what extent this dispatch can be taken as an instruction 
for your immediate guidance, and how far it is to be un- 
derstood as merely preparatory to the introduction of the 
new system of convict disciplme. 

Reverting to this distribution of the topics to be noticed, 
I shall first explain what are the general principles by 
which her Majesty's Government propose to be guided 
in Ihe management of the convict population in the pensd 
colonies. 

You will readily anticipate that I am not about to enter 
into any abstract or speculative inquiries on the subject of 
the punishment of crime, or as to the particular form of 
punishment administered in our penal colonies. My ob- 
ject is merely to state some broad conclusions which it is 
necessary to premise, in order to render intelligible the 
objects of the more minute regulations which w2l follow. 
Her majesty's government, then, regard it. as indispen- 
sable, that every convict transported, whether for a longer 
or a shorter period, should actually undergo that punish- 
ment without either pardon or mitigation for some prede- 
termined period, bearing, in each case, a proportion to 
the length of the sentence. We further think that it should 
be reserved to the queen herself to make any exception 
from this rule ; and that the royal prerogative of mercy 
should not be delegated to the governor of the colony in 
such terms as would enable him to relax it. We do not, 
however, contemplate a state of things in which the coa- 
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vict, snffering under the sentence of the law, should ever 
be excluded from the hope of amending his condition by 
blameless or meritorioos behavior, or from the fear of 
enhancing the hardships of it by misconduct. On the 
contrary, to keep alive an invigorating hope, and a salu- 
tary dread at every stage of the progress of the prisoner 
from the commencement to the close of his punishment, 
appears to us to be an indispensable part of the discipline 
to which he should be subjected. Further, we contem- 
plate the necessity of subjecting every convict to suc- 
cessive stages of punishment, decreasing in rigor at each 
successive step until he reaches that ultimate stage in 
which he shall be capable of a pardon either absolute or 
conditional, though not ever entitled to demand that in- 
dulgence of right. It is, moreover, our opinion that ihe 
transition from one stage of puniimment to another less 
severe should be withheld from any convict who. by mis- 
conduct, may have forfeited his claim to such mitigation. 
On the other hand, we think that a course of meritorious 
or blameless conduct in any one stage should entitle the 
convict in any friture stage of punishment to such propor- 
tionate relaxations of the severity of his condition as may 
be compatible with his continuance in it ; and that such 
good conduct should ultimately have a fieivorable effect 
whenever the question of granting a pardon may be ripe 
for decision. To these general principles it is to be added, 
that in the case of certain classes of convicts sentenced to 
tran^ortation for not more than seven years, her ma- 
jesty^s government propose that the first stage of punish- 
ment snould be undergcme, not in the colony, but in a 
penitentiary in this country; and that the convicts 8hoi:dd, 
at the expiration of a given time, be sent to the colony, 
there to enter on such stage of penal discipline as may m 
each particular case be indicated by the Secretary of State 
for the Home Department. 

I should leave unnoticed the most important of all the 
general principles to which the ministers of the crown 
look, so far as respects the convict himself and the socie^ 
in which he is to live, if I omitted to add that we antici- 
pate from a systematic course of moral and religions 
mstruction, which the congregation of the convicts in 
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masses will afford^ the means of applying snch salutary 
influences as may best qualify them lor entering on th9 
temptations of an independent course of life, and may 
i^iduce them to betake themselves to industrious and use- 
ful pursuits. 

'. Secondly, such being the general principles by which 
her majesty^s govermnent propose to be guided, I will 
next consider in their order, each of the five stages 
through which a convict wUl have to pass. Foi the sake 
of distinctness, they may be described as follows : 1. De- 
tention at Norfolk Island. 2. The Probationary Gang. 
3. The Probation Passes. 4. Tickets of Leave j and, 5. 
Pardons. 

1st. Detention in Norfolk Island will be the invariable 
consequence of all sentences of transportation for life: 
and will also be applied to the more aggravated cases of 
convicts sentenced to any term not less than fifteen years^ 
Four years will be the longest period, and two years the 
shortest period, for which any convict will be sentenced 
to detention at Norfolk Isleuid. In each case the Secretary 
of State for the Home Department will, between these 
limits, indicate the length of time for which the convict is 
to be detained at that place. This statement is, however, 
applicable only to the cases of convicts transported direct 
from the United Kingdom. It will be left to the discretion 
of the Governors of New South Wales and of Van Die- 
men^s Land respectively^ to transport convicts under simi- 
lar colonial sentences, either to Norfolk Island, or to the 
penal settlement of Port Arthur in Van Diemen^s Land, 
of which the regulations and discipline will be nearly 
similar. 

Arrived at Norfolk Island, the convict will be employed 
at hard labor. No authority except that of the queen ner- 
self will be competent to abridge the time of his detention 
there. On the other hand, the misconduct of the convict 
iji Norfolk Island may have the effect of prolonging his 
detention there indefinitely, within the limits of 3ie term 
of his original sentence. 

But although even good conduct on the part of the con- 
vict cannot abridge the duration of this part of his sentence, 
yet any one who, by a course of blameless or meritorious 
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l^al^df at Nr>iiblk Huid; (shall have established a daim 
to &Torable consideration, will have tlie benefit of ihSU 
^nm in the fntme stages of his career. 

To estimate at the end of four years, or liven two years, 
the good or ^le bad conduct which a conyict may hare 
"Wbeenred through so long a period, wotlld hardly be prao- 
ticable, Unless some system were adopted of daily or 
weekly notation of the condoct, whether meritorious or 
^tifdpMe, of each. At this distance, I do not propose to 
enter on topics so minute as these; they are more Mf 
matter for local regulation. But whaterer regulation may 
be made, shoidd have for its object to leave as little as 
*possible to general and indistinct recollection, and to 
inake the attestation of good or of bad conduct as rnvtch 
as possible a matter of cotemporary record. 

Before I pass from the sulnect of detentioti at Norfolk 
Island, it will be convenient that I should notice in what 
manner it is proposed to encounter some of the difficultieB 
Which would seem to oppose this part of the general de- 
sign. 

At present, the whole convict discipline of Norfolk Is- 
land is under the charge of an officer engaged in the triad 
Of a series of experiments su^ested by himself. For 
reasons in no degree incompanue with the respect du* 
to that gentleman, h is proposed to relieve him from that 
charge. An officer to be called the superintendent or 
commandant of Norfolk Island, will proceed to that place 
as soon as may bd practicable^ and will be the bearer ^ 
detailed instructions for his gmdanee in the discharge of 
his official duties. 

Hds officer will, however, be placed under the imme- 
diate authority of the Gloveraor of Van Diemen's Land. 
Fbr that purpose the island will be detached from the 
Government of New South Wales, and annexed to the 
Van Diemen's Land Government. 

To make clear room for the commencement of the new 
system at Norfolk Island, it will be necessary to remove 
from that place to Van Diemen's Land a large proportion 
of the prisoners who are already in confinement &ere. 
Such of them as were convicted in the United Kingdom 
riiould be thus disposed o^ together With so many of 
7 
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those conTicted in New South Wales or Van Diemen's 
Land as Captain Maconochie, from his knowledge of 
their characters and conduct, may deem entitled by such 
a transfer, to be relieved from the severer discipline which 
will hereafter be introduced in Norfolk Island. When 
arrived at Van Diemen's Land, the present convict popu- 
lation of Norfolk Island should either be sent to Port Ar- 
thur, or placed in such one of the classes of convicts at 
Van Diemen's Land as may be most appropriate to the 
case of each person. 

A proper military force will be stationed at Norfolk 
Island, and the convicts there will be employed under 
the direction of an officer of the Ordnance, m any necea- 
sary repair or enlai^ement of the barracks for the recep- 
tion of that force. Thev will also be employed in pre- 
paring the necessary lodging for the reception of the total 
number of convicts whom it is intended to place on the 
island. Agricultural labor for their own subsistence will, 
of course, be an occupation which must be deemed oi 
primary importance. 

Norfolk Island must be regarded exclusively as a place 
of confinement. No person must be permitted to dwell 
there except the convicts, the persons employed in the 
superintendence of them, the families of those persons, 
and the military. The commandant must be armed with 
summary power to remove all persons who are not either 
convicts undergoing their sentence, or mihtary in chsurge 
over them, reporting of course, to the Grovemor of Van 
Diemen's Land for his sanction, every such proceeding. 
These powers must be imparfea to the commandant by 
law, and for that purpose an enactment must be proposed 
to the Legislative Council of Van Diemen's I^ind. 

I anticipate that the total number of convicts who will 
be annually sent from this country to Norfolk Island will 
not exceed 1000, and that the total niunber of such con- 
victs who will be ever resident there at any one time will 
not much exceed 3000. Some addition may be made by 
convicts sent to Norfolk Island from New South Wales or 
Van Diemen's Land. The number will not probably be 
large. But although any such Australian convicts may 
be detained at Norfolk Island until they shall have become 
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entitled to the probation pass, hereafter described, they 
mnst, on becoming ^o entitled, be removed to undergo 
tiie subsequent stages of punishment, the Van Diemen's 
Land convicts in New South Wales, and the New South 
Wales convictB in Van Diemen's Land. 

The second stage of punishment is that of the proba- 
tion gangs. These gangs will be assembled in Van Die- 
men's Land. They wUl be composed first of convicts 
who have passed throurfi the period of detention at Nor- 
folk Island, and secondly of convicts sentenced to trans- 
portation for a less term than life, who may be indicated 
oy the Secretary of State for the Home Department as 
proper to be placed in this class. The probation gangs 
will be employed in the service of the Government, and, 
with rare exceptions, in the unsettled disbicts of the 
colony. No convict placed in the probation gang will 
pass less than one, or more than two years there, except 
m case of misconduct. Here, as in the case already 
mentioned, a cotemporary record should be preserved 
of the good or the bad conduct of the convict. Of good con- 
duct the reward would be earned in the ulterior stages of 
his punishment. His bad conduct would be followed by 
the penalty of detention for a proportionate period in the 
probation gang;. 

The probation sanga will be employed in hard labor. 
But tiie labor of all should not be equally hard. Every 
gang should be broken into two or three divisions, dis- 
tinguished from each other by such mitigations of toil or 
other petty indulgences as may be compatible with the 
condition of criimnsds suffering the punishment of their 
offences. By transference of the men from one of these 
divisions to the other, an effective system of rewards and 
penalties might be established; of which the enjo3rment 
or tiie terror would be immediate. This system appears 
to be already in operation in Van Diemen's I^amd, and the 
regulations generally, in which, of course, modifications 
may from time to time be made by the local authorities^ 
seem well adapted to their object. 

An officer hereafter to be more particularly mentioned, 
who would have the tide of Comptroller of Convicts, will 
have the general superintendence of the probation gangs, 
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mud at hi6 suggestidn ak»ie will relax«lioii8 <tf iadulgeajBef 
]3e graated to any member of tbem. 

My present estimate is, that provision t^ugbt to be made 
lor placing the probaUon gangs in Van Diemen's Land (A 
a footing which will admit of the maint^naace and em- 
pk^rmeat of a number of convicts at one time, ^unountin^ 
to 8,000, This large number of prison^^ may be dividea 
as at present, into gangs of from 250 to 300 men each. 
31iey must be hutted, or quartered in situations where 
iliey can undertake ana execute in concert, works of pubtie 
IHiHty. With a view to co-operation in ^uch workis and 
in oraer that they mc(y live under one common superior 
lendenoe and ccnitrol, their settlements must be i^ the 
Ticinity of eadi other; while, ^i the other hand, that 
'vieiuity n^st not be so close as to admit of eaay communv- 
cation between di^rent gangs, or any concert betweea 
Hiem to resist the authority tinder which they are placed] 

In subordination to the comptroller jthere will be eio- 
l^kiyed, for the superintendence of the probation ^angQ, 
&ai, religious teacners, being clergymen of the £stablialt- 
ed Church or Wesley an methodists, or I^man-catholic 
ptiests. Every such teacher will be liable to immediate 
ftuspension from office h^ the co]!Q|>trolier, subject to the 
Governor's ultimate decision. 

. Thefe wiU also be attached to eadi probation gang ah 
^rerseer, with such subordinate officers as maybe neces- 
•sary for giving effect to his authority. But until the compt- 
Toiler himself shall have been appointed, I ahall abstain 
iirom entering; upon any detailed statement of the extent 
-of this estabhshment. 

It will be the duty of the oomp^oller to establish all 
necessary rules for the employment of the probation gang. 
AU such rules must be laid before the Grovemor, who wul 
be authori^d mther to disallow them altogether, or to 
«Di8peiid the execution of them provisionally. 

Weekly returns will be made by ever^ overseer and 
.by the religious teadier to the couu^roller. in which report 
a statement is to be comprised of the gooa or bad conduct 
ef ev^iy metttber of each of the predion gangs. From 
«Uch reports will be compiled periodically some account 
,eC the ohmraMer of each man, reduced 1o some scale <)f 
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iameneal notatkn, ftom whiok may al any tei* b* dnmn 
an estunate of tli9 olaiiBa of each on tho indolgeQee of 
the Crown, or of the jut liability of eaeh to aa endianeed 
vigor of panishaeBt 

After a ooQTict Shan htere paaaed Aroi^h die probatkMi 
gang; he will next proceeJ to the third stage at pomal^ 
ment, and become the holder of a pvobation pass, BM 
no conTict may enter on ^ia stage exeept on two con- 
ditions. Of these; the first is the otetning ftom Ae eem^ 
lotter of oonviota a certificate of general good eondnct; to 
be drawn from, die reoorda aheady mentioned; andl 
secondly, the having ffoiXty aerved in the probation gang 
dnring tne whole of the period for which the oonritt haS 
been placed diere. 

The essential distactien between &» third stage and 
those which preceded it will be that the holder of a pro- 
bation pass may, widi the consent of the Gotv^enHsen^ 
ei^age in any pnTate service for wages, such wages to> 
be pfod and aooocmted for as sabseqoently mentioned. 

The contract for private service is to be void imless 
made with the Crovemor's sanction, either previous ot 
sobsequent, and is, by the terms of it, to be tenaina)^ al 
the Govemor'a pleaaore. 

T^ holders oi ptobafion passes are to be divided into 
ihree classes. The diffinence between te members of 
flie dicee dassea wifi consist in the different rtdes under 
-mhich. ther wSl be placed r^^ing^ thek hiring aMl 
wages, llkose who may be in the first or lowest t^am 
■Rist obtain the pr ev i o us consent of die Governor to any 
eontiactofserneei Those who aie in the seoood er dnrd^ 
daases may eMtfe m any service withoot such preyioos 
aanctioo, provided &at tlie engagement be iramediatoly 
r^orte d to die Governor for his snbseaoent sanetie a . 
Again die membera of the first class will receive feoin 
thair eaaployem one-half only of their wages; dM mem« 
bers of the second class twoi4hiids only of their wages ; baft 
the members of the diird dassthe vrhole of whatthey may 
soeanu The wagea kepi back ftom the ineii^>erB of irrt 
end seconddasses must be padd by the employerinto the 
faringabaak. For the expenditBiOirf die wagea ac tnaig y 
laid to hte, ^ bolder of dke pr^batm i^asa, of whatoves 
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classj must account when required by the comptroller of 
convicts, or by any person acting under his authority. 

The holders of probation passes are to be arranged in 
the three classes already mentioned by the Governor, at 
his discretion. He will have regard to length of service, 
to good or bad conduct, and to every other circumstance 
which should influence his decision; and he may, if he 
shall see cause, degrade the holder of such a pass from 
a higher to a lower class. 

In case of gross misconduct, the Grovemor may resume 
the probation pass, and send back the convict to serve in 
the probation gang. But whenever he shall have recourse 
to any such exercise of authority, it will be his duty to 
make a speciBl report to the Secretary of State for his in- 
formation, and for his sanction of the proceedings. 

The proportion of the wages earned by the holder of a 
probation pass, and paid by the employer into the savings 
Dank, is there to be detained until the convict shall have 
been tran^erred into the class of holders of tickets of 
leave, when, and not before, it is to be paid over to Ae 
convict. But in the event of a convict forfeiting his pro> 
bation pass by misconduct, the whole amount of the 
deposit is to 1)6 forfeited to the queen. It will in eadi 
such case remain to be determined how far any part of 
the forfeiture may be subsequently remitted in favor of 
the convict himself in case of amendment, or in favor of 
his family if the convict should die before any remission 
of the forfeiture. 

If the holder of a probation pass should be unable to 
obtain employment in any private service, he must return 
to the service of the government, to be employed without 
wages, receiving merely the ordinary rations of food and 
do&iing. Such persons will not be worked in company 
with convicts in the probation gangs, nor will they be 
continued in the service of the government after they can 
obtain an eligible private service. 

Holders of probation passes thus lapsing into the service 
of the government, must not be so employed, except in 
one or the other of the two following modes; that is, 
either, first, in the making and repair of roads, or secondly, 
as members of jobbing parties hired out by the govern* 
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inent, for the perfonnance, under the direction of ihe 
comptroller of convicts, of agricultural labor for the behoof 
of sgrne private person. Such jobbing parties^ for the per- 
formance of rural works by contract are to be composed 
excluBively of the holders of probation passes. The con- 
tracts are to be made by the comptroller^ and all the 
earnings of the jobbing parties so employed are to be 
paid to the commissariat chest, to the credit of the Lords 
of the Treasury. 

The prohibition of employing the holders of probation 
passes in the service of the government for hire, or of so 
employing them in any other mode of labor than one or 
the other of the two modes already indicated, must be 
considered as a peremptory and inflexible rule. 

The holders of probation passes will be incompetent to 
maintain any suit or action against any person whatever. 
But at the instance of a person so situated the comptroller 
of convicts will sue his employer, if necessary, for the 
amount of any wages eamed by the convict and unpaid. 
The holder of a probation pass wiU, in like manner, not 
be lialde to any civil suit or action by any person. If the 
pass-holder should be indebted to his employer in any 
sum of money, the employer may, with the consent of 
the comptroller of convicts, but not otherwise, pay him- 
self the amount of that debt by withholding from the 
convict any proportion of his earnings which, according 
to the preceding regulations, may be payable to the con- 
vict himself. 

The holders of probation passes are all to be placed 
under the special superintendence of some magistrate 
residing in the district within which such pass-holders 
may be employed. Every pass-holder is to be inspected 
by such magistrate once at least in each month, and the 
magistrate is to make monthly reports to the comptr<^er 
of convicts of the result of every such infection. 

There is no absolute limit, saving only the continuance 
of the sentence, which must necessarily terminate the 
continuance of a convict in the class of holders of proba- 
tion passes. The transition from that class into the class 
of holders of tickets of leave, is always to be a matter of 
grace and&vor, and never a matter of strict right. 
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Tl^e £aattb 0t^a thr<)fqgb^ w^^Ia U^ ofi»Tkt 01^^ 
tteipre c^^aiag a pftr<}on is, tb^ of th^ bpldeis of ticleUi 
of le^y^. Tb^ e^enti^l ^pn^tioi) of tki» ol^M ia, tb^ 
^j^ poM?if9 whs^ vaaj 1^ t0iwa4 fit ^^ probaiUoaary 'aad 
xeyocable ymdoa" Tali4 in thiB c<4cm; m >iHbic;h it i^ 

No coQviQt e^n (Msm a tipket cf leare Ibelore half of 
thq term of th^ Girigin^ senteaee shsdl hare e^pifed. In 
the case of persons sentenced for life, that iadeQ^iite t9nm 
9hally ^ the purpose of tb^ eou^Qtatiaak, be eoonted as 
tw^iy-fom y?«ra» 

Further, no person ma^ be tra»sf<?n??d firom thp claw 
0f F^obAtioA pftfai3-h(dders ^to the class^of ticket-of leaye 
holders, rsp^l he shall haTe h^dd the probs|tion pass ibr a^ 
t^rrm equal t«! ti^ diierenoe betweca hsjf the «0nt8iice 
and the shor^M peiiod at which, under that seateace, thi^ 
eaavict might have anrived at the stage of a probatioii 
p^-holdev. The rqle thus stated with a T^ew ta precis 
sion, will at first sight s^pear obscure. An illui^tiatioi^ 
wiU disypel that obscurity: Thus, suppose die case of 9 
convict for life, or, as nas already oe^ expUioed, fuF 
twenly>-f<iH}r years; half of his sentence is twelve ye»V8; 
^e sluHtest period at wh¥:h> under his s^itence, snch a^ 
convict could have reached me sta^ of a probation pass^ 
holder:, would be si:i years, for he must have ps^ssed foajt 
a| Noffolk Island, and two in the probation gang. Deduct 
those sis years inmi the twelve years already mentioned^ 
and there wiU remain six years; during which the con-', 
vict must^ s^ording to the nde already giv^i,^ hold his 
parobatioQ ps^9S* More briefly, it laay be stated thn%. 
uAmely, \h^ (we-haK of the temi of the soatence rousi 
be passed in one or other of the three first stages of pun-- 
iahmenl. But .supposing ths^ by misconduct the len^tb 
oi the first or of tW second stage may have be^i m- 
creased, no decreaeie wiU on that account be permitted 
i& the thiixi stago*; on the contrary, in the case supposed 
the whole term of puni^vneat in the thvee fiist classes, 
would endure for a greater period than one^half oi the^ 
original sentence* 

The Mh and last stage which a cenviet eea, reach dn^^ 
ing the ci^tiniumiCQ of the te^n^ of h^s sentience is^ that o£ 
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%pwdoIr2 4^^flditio|l9lQrabiolllt#. Iti6iibii€ist8i^^«eiiif 
to say Uiat no qua wiU be )iU»to cUm il pvdim ti rig^ 
tat tbat k «Hi8t ip ^^^y inntaoqe Im 9& «fQt ^ pwft grace 

PaideDA«i9r]( b& giantad eilhw ^ the (]pi0eii.diroell^> 
•r by tbei gavemor in Uie 9)iercnse of thir wyoA pcovon 
gativo delmted |o himib? that eiq^eei pmpoie* Hm 
Kuyest¥ wjQ not, of ooxuae^ fett^ b«r #wa dwMlkiK 
90 to Ao ejDBEciBe of this power iu fi^yei of a»y ce»i 
yiet during smy stage of hi» punieboaent ^ tlui deift^ 
gation of the lojel peeiogatiye to t^ garye^ec wilt be 
made in soch tenns as to depriye hisi of ^ pft#«r o€ 
gran^ng pardons aatil the preaeribed pecM of ipmM^ 
meat in toe Uiree^fiiat stagea abatt bai^ been liideigeae : 
Bor wiU a paidoi^ gpEanted by the goy Qinov be of any a^ai* 
beyond the liniit^^ of ^ ApMralifm eeleoifes. No eonyict 
Ynk be capable of this indnlgoioe until he ihall haye 
reached the atage of the hdder of a tiohel of leaye. 

Seyeiting to the anangemeat already meotiooed, it 
remains that I should indicate what are the legal instru^y 
meot« ta be complied/ and what ace the MeM af^pohit- 
menta and arrangements to be made, before the gen^i^ 
poBciplea already stated can be completely cam^ ii^ 
efiee^ and the e^^ifio rules already laid down can \m 
fiilly executed. 

Under this head I haye first to refer to the cas* oCthoan 
conyicts to whom ejqpectati(ms of a mitigated p^nishmeal 
haye afaready been held out. To clear u^ ground effect* 
ually for th^ inlroducticm of the ^atem which itia pro^ 
poeed to introduce^ the first step wiU be; to satisfy idl ik» 
leaaouable expectatkns which haye already been eseitedw 
that so the conyict population in fotive may be broQ^Mv. 
without any exception, within the reach of the same ^^^: 
neral system of discjiAine^ The Go^vem^ of Van Ihe- 
men's taod w31 ther^ore be authorized ta Hwl:e hi fayec 
of those {uisQoeis whahaye passed through the first sta^ei 
of probation in the gangp^ such rdaxaf^on of the penal 
discipline aa he may deem efq>edient. The time so) 
passed will be taken as part of that whi^ they wcneM: 
otherwise be required ta pasa as holders, of piebatiofle 
passes. Th^ywiU be admitted into ^clasaefptobatioft 
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pass-holders as soon as the necessary change of the law 
shall permit them to acquire that indulgence. 
^ Further, the rules already laid down are not to have a 
retrospective operation to the prejudice of those convicts 
already in the colony who may have conducted them- 
salves so as to entitle them to expect the benefits held 
out under the existing regulations. In their favor the 
sovemor will be authorized so far to relax and miti^ile 
me new system, as not to disappoint the hopes wmch 
they have been encouraged to form. 

Thus much being provided for the past it remains to 
consider how security can be best taken ior the accom- 
plishment of the ftiture objects to which I have referred. 

In the first place, a change in the statute law of this 
country will be necessary. Her majesty's gov^nment 
propose to recommend to Parliament to alter the statute 
2 & 3 Will. 4, c. 62, so far as to vest in the queen the 
power of regulating whatever relates to the lengdi of sei^- 
vice, and the acquisition of property, by transported con- 
victs. 

A change in the royal commission and instructions 
will also be necessary, iii order to define with greater 
precision the extent to which her majesty's prerogative of 
mercy will hereafter be delegated to the Goveraor of Van 
Biemen's Land. It may be requisite that a new and per- 
haps an enlarged establishment should be formed for Ae 
rece{)tion and management of convicts in Norfolk Island, 
and in Van Diemen's Land. I have already intimated 
that in Van Diemen's Land an officer is to be appointed 
with the title of " Comptroller General of Convicts." His 
duty will be to superintend the whole of this branch of 
the public service, acting, of course, in subordination to 
the governor, and according to the instructions of her 
majesty's government. The comptroller will not communi- 
cate with the governor through me colonial secretary, bnt 
directly, and in his own person. He will in effect be very 
nearly a second colonial secretary for tiiis particular branch 
of the public service. He will be dispatched from tiiis 
country, and will be paid by the lords of the treasury. 
Subordinate to the comptroUer will be the whole body of 
officers employed in the convict department^ whether for 
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the edncation or the religious instruction of the convicts, 
or as overseers, or otherwise. 

It will be the duty of the comptroller to draw out and 
submit to the governor detailed regulations for the employ- 
ment of the probation gangs, and otherwise for giving 
complete efiect to the system already described. No such 
regulations will take effect without the govemor's previous 
sanction. A periodical report must be transmitt^ by the 
oomptroUer, throu^ the govemor, to the secretary of state, 
of the condition of the convicts— of the working and pro- 
gress of the sjrstem — of any defects or errors which expe- 
rience may briog to light— of thebest m^ans for correcting 
and amending £hem— of the state and efficiency of the 
convict estal^shments, and of the expense connected 
with them — and of the methods by which economy and 
efficiency may be most effectually promoted. Great im- 
portance will be attached to the discharge of this duty 
VfUh pimctuality, exactness, and perspicmty, and it witL 
be the especial duty of the comptroller to draw up his 
periodical reports in a plain and methodical form, con- 
veying all the requisite statistical information unembar- 
rassed by any speculative disquisitions, and to support 
every recommendation for any amendment of the system, 
by a clear and brief exposition of the reasons, and by as 
minute an estimate as possible of the pecuniaiy and other 
consequences attendant on any such change. 

Such is the general plan of convict discipline which I 
have to prescribe for your guidance. Until the contem- 
l^lated Act of Parliament shall have passed, the new 
JUjfyBl Commission and Instructions issued, the requisite 
local laws enacted, and the proposed appointments made, 
you will, I am aware, be able but very imperfectly to 
execute these instructions. Immediate preparation may. 
however, be in progress for the execution of them, ana 
especially it will be your duty to avoid, in future, raising 
any expectations or adopting any measure whicn would 
interfere with the introduction of this system at the earhest 
practicaUe period. 

I have, &c. 
(Signed) Stanley. 
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Copt of a DISPATCH from Lord Stonfey, to 
lieuteQAOt-^jk^yemor Sk /o&n JFVotiib^. 

I>owBi]ig-«treet> 3d IfoTember 1842. 

hf mj diepatoh of this date. No. 175, 1 haT» comnm« 
nicated to you very ftiUy the riews of Her Majesty's CrO- 
vemmeDt as to the fature conduct of the system of tfaae* 
poitation in refetcnoe to male convicts. An equally im- 
portant, and in some respects a more difficult sulject, i» 
^ s^lieation oi the same sentence to the cases of female 
convicts. 

The diffieuhies are greater, inasmuch a& &ose withf 
whom we have to deal are in general fully as depraved 
as the male convicts, vrhile it is impossiide to subject 
&em to the same course of discipline; and thus no alter- 
native seemd to be left but either to detain them in actual 
eoniiiemeDt, or ta permit them to enter, in som^ mode ov 
ether, into the mass of the popu^tion, where the hn&w* 
ledge of ^eir fiMmer charactors subjects them to oonl^uat 
dej^adation; and having uMther sound iM!iiiC](4es^ ner 
ieelings of sel^nespect to piotect liiem, aii4 surfouoded 
by peculiar temptatione arising oitt of the peevdiar state of 
the popuktion, it is hardly to CPe wondered^ ^lot tiiey be* 
come, with few exceptions, at once reckless andhepelese^ 
and plunge deeper and deeper into misery and <»i»e. 

Looking to the alarming di^roportion which exists, an4 
raisst continue to exist, m Van Diemen^s Land between 
the sexes, it would obviou^ be the policy and the -meh 
oi tile Grovemment to carry into acmal execulien ^ sen* 
tence of transportation on females as generally as poen^ 
ble : but I cannot bnt feel that the Goveniment are boundj 
at the same time^ to give to these unhappy bein^^ every 
Ohance for velwrnation, and l^t they kour a senous ie« 
i^onsibility by infecting upon lliMn a sentonce whi^ 
father fomishea additional incentives to vioe, than eneouiw 
agement and facilities for reformation ; and J am CGBtt 
pelled to express my fears that female transportation, as 
it haa l^Uierto be^ oQitdncted, has partaken more of the 
former than of the latter character. 
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AcG^ing to the pres^it s^gtem^ it appears that on the 
amval of a female convict ship, notice is given to partiets 
desirous to apply for assigned servants; and that the 
lemales so ap^ied for are immediately transferred to the 
aervice of their emjdoyers, whiie the remainder are de^ 
iained in the female fiauotory. 

It may s^^pear extraordinaiy, looking to the great 
acarcitjr of females, and the gr^ demsmd for their sep* ^ 
vices in Van Diemen's Land, that there shoidd, in ordinary 
circumstances, be any " remainder'^ left upon the hands oi 
the Government; yet 1 am informed, diat not only is tiiis the 
case, hut that great difficulty is experienced in dispo»n^ 
of these females. If this be so, it is a fact which marks 
tnost strongly the general feelings of the population, and 
the almost insuperable difficulties with which these po<^ 
creatures have to contend in the attempt, if ever made, t0 
xetam to a better and more respectable line of life. 

The system of ass^nment in regard to male ccmvicts 
has been loudly and unequivocally condemned ; I confesi^ 
I titunkm^lf, took>udly and too in<]tiscriminately, though 
I am not insensible to the many and obvious oojections 
which may be ui^ed against it But whatever these ob- 
jections may be, £ey apply with at least equal weight to 
the case oi feniales, aggravated, as it seems to me, by 
other and peculiar ol^ecti(ms, which will readily suggest 
^emselves. t have no doubt that the local govemment 
do their utmost to throw flie shield of their protection 
around these women; but the difficulty of obtaining ad- 
jmssion for them into respectable situations is notorious; 
and assigned to the less scropulous and less moral portion 
of the community, it is not unreasonaUe to suppose that 
.&ey must be conUnuadly exposed to crinunal soncitation, 
to grievous oppressionj and often to personal violence ; 
.while, ftroHl tneir previous character, little confidence »s 
.placed, or can be placed, in the truth of their complaints, 
if they should venture; or be diqptosed to complain to 
eimenor aushorify* 

Vet I am unwilling to believe but that even amcmg th^se 
women there af e some, perhaps even many, who may be 
capable of better things; on whom instruction, careful 
imperii^eadeiiee, and, above all^ the stimulus of hope. 
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might work beneficial efiects, and make their sentence; 
instead of being a curse to themselves and to the colony, 
contributory to the advantage and benefit of both. 

But in anxiously considering this question with my 
colleagues, we are decidedly of opinion that no retu 
amount of good can be efiected, without putting an abso- 
lute stop to the system of assignment of females; and I 
am therefore to convey to you the instructtons of Her 
Majesty's Grovemment, that you do not permit the fixture 
assignment of any female convicts who may arrive sub- 
sequent to the receipt of this dispatch, or who may not 
have been already assigned. 

I am aware that this may occasion, in the first instance, 
some, and perhaps a considerable increase of expense ; 
but Her Majesty's Grovemment are of opinion Aat the 
interests involved are too important and too urgent, to allow 
such considerations to interfere with the immediate adop- 
tion of a system recommended by motives of justice and 
humanity. 

You will therefore consider yourself authorized, in re- 
spect of females who may hereafter arrive, either to hire 
buildings for their confinement and superintendence apart 
from those who are already in the colony; or, if that can- 
not be accomplished at a reasonable expense, to detain 
the convict ship in which they may arrive, and in which 
some arrangements will have been made for their classi- 
fication, and to allow them to remain on board until you 
shall be able to efiect more permanent arrangements. 

All accounts which I have received concur in repre- 
senting the state of the female factories at Hobart Town 
and Launceston as exceedingly discreditable; as crowded 
to such an extent, as not only to have rendered it neces- 
sary to abandon all attempts at employing the greater 
portion of the prisoners, but as defying all classification, 
and subjecting every class of ofienaers to the contamina- 
tion of mutual bad example, in rooms so crowded, that, 
according to very high audiority, it has occurred that the 
whole of the prisoners have been unable to lie down at 
one time, and that a portion have been kept standing 
while others rested. 

In these factories are confined convicts who are unaHe 
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to obtain assigoments, together with those who have 
beea retamed nrom assignment for the purposes of pun- 
ishment^ and those who being with, child from illicit 
connections are thrown back on the hands of the govern- 
ment^ and who, after their delivery, and being attended 
to at the public expense, 'again go forth, leaving their 
children a burthen on the pubhc through the whcde period 
td infancy and childhood, to return again in many cases, 
under similar circumstances. 

This is a system which it is necessary altogether to re- 
model j while it continues, the evil which it engenders is 
constantly perpetuating and increasing itself. No ra- 
spectable person will take a servant out of such a school : 
those who go out from it, go out to all sorts of temptations 
and vice, and again return, adding by their numbers to 
the crowds which render discipline impossible, and by 
their language and example, to the mass of vice which 
prevents the inmates from being healthily absorbed into 
me population. 

I proceed to state to you the manner in which Her 
Matjesty's Government propose to deal with a state of 
things so fearful, and requirmg so urgently a prompt and 
effectual remedy. 

It is our intention that measures should be adopted, 
with the least possible delay, for the construction, in a 
healthy situation, inland^ and at a distance certainly not 
less tlian twenty miles irom Hobart Town, of a peniten- 
tiary, upon the most approved plan, capable of containing 
at least 400 female prisoners. Instructionfl have been 
^ven to the Inspectors of Prisons in England to prepare 
the plan of such a building, which will be constructed at 
the expense of the Home Government. Immediately on 
the receipt of this dispatch^ you will in concunence widi 
your council, institute inqmnes as to the best site for such 
a prison; taking into consideration the healthiness of the 
situation, constant and easy access to good water, facili- 
ties of transport of building materials, and especially the 
neighborhood of stone and timber: but above all, the 
former. When, in conjunction witn your council, you 
shall have decided on tne site, you will inunediately re- 
port to me your selection, and the reasons which nave 
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wifliieiieed yon in makk^^; hvA ytm will ^ot -^kik Ik 
neoesBarf to await my apptoVai before you oomtnenc^ 
sodh pr^parattionft as do not irequire that yoa sko^M hxft 
^tm plan before you. It is necesftary, therefore; that I 
MiooM ai^>ie68 upon yon the prc^riety of well eonsidenn^ 
■every tsirontDstauice, befoire yon incur the responsibility 
ipf mak^ a selection on which ee mudi dep^did. 
. WhoM you 8haU ha^e decided^ you will oommnnica!^ 
with the director of the probation gangd; and remove 
^kt^er as latge a number of oonvicts as can be safely 
iionsed and useMly employed, and Occupy them in 
Mling^timbet; quanrying stone, and all ^ more laborious 
rwork wlii6h wul be required tor the coni^trbdtion of the 
new penitentiary* 

When the puins dha£ have been fhrntshed to Her 
Majesty's Ooremmefit and approted by them, they shaH 
be sent out, together with such persons as it may be 
bought proper to select here for ihe purpose of sttperitt- 
tending their execution. 

To mis pettitentiaty, when completed, it is the intention 
of Her Majes^'s Government, that eveiy female convict 
cm her arrival, without eitceptionj shoidd be sent for a 
period of not less than six months. 

It is hoped &at con^deraMe improvement has of late 
taken place in fbe management and discipline of female 
oonyiot ihips. It will be the endeavor of Her Majestj^s 
-Cbvemment sdll &rtheir to improve the reformatory sys- 
tem on boafd,and to contintie it, and keep alive the good 
feelings wl^en it may have produced, after the arrival of 
Ihe convicts on shote. I shall, in conjunction with the 
Secretaoy of State for the Home Department, endeavor to 
-engage the services of competent persons to undertake 
the sBperintendence of this new establishment, who will 
be fonished with detailed rules for their gtddanee and 
^r the conduct of Ihe penitentiary, ih which we Bhadl 
•endeavor, as much as possible, to surround ^e convicts 
^idi fltte&danfs of their own sex. 

I have atr«idy stated to yen the intention of Her Ma- 
jesty's Government to apply to Parliament without delay 
•for an ameadment of ^e Act 2 and 3 W. 4, which has 
iiitfaerto pTeveoted the issuing Of tickets of leave to femaie 
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OOQ¥iol0 -until th9 eiq[HraljloQ of a considerable period of 
ijom seotejice. W« propose, when that act sludl have 
been amended, that every feoaale oonviet who shall have 
ponducted henilf properly on board ahip, and during the 
m- months of her uiaf>risonment, shall ob\nia, not a Ucket 
of leave in the first mstance, but a probation pass, upon 
the same principles which I haive already explained to 
you in jeterence to the male convicts; that tbe contract 
pf senrice shall be entered into at the penitentiary itself, 
jnrilh the cmfisent of the convict, and subject to the appro* 
bation of the governor. It will be eiq[>ected that m all 
cases the employer should be bound to afford to the con* 
vict his perscuul protection in removing her to the place 
of her service* 

During the whole period of the six monlhs constant 
reports will be made, and retained, as to the conduct of 
the prisoners ; and no prisoner will be allowed the privi- 
lege of A probation pass, unless her conduct on the whole 
shall have been satisfactory. It mav be superfluous for 
me to add, that it is intended to regulate the gradual ad* 
yance of the females through the stag^ of probation 
passes and tickets of leave, on the same principles which 
are directed to b^ applied to male ccmvicts; with the same 
inducements to golod conduct, and similar penalties 
attached to bad, diuring each stage of the process. 

It is hopedj and beueved, that by regulations such as I 
have described; an incentive togooid conduct will be held 
out to the convict from the very first^ in the hope not only 
of escaping from the coercion of ^nrison discipline, but in 
that, wnieh she can hardly have in any case under the 
present sytem, of redeeming her character, and being re- 
admitted, after a graduated system of probation, into re- 
spectable sAd virtuous society. 

We hope also, that the knowledge of these precautions 
on the part of the government will tend materially to di- 
minish the reluctance of re^[>ectable cdonists to en^a^e 
the services of idmale convicts; a reluctance which it is 
obvious, on the present system, nothing but absolute ne- 
cessity can overcome <m the part of any persons with 
whom it can be desirable to place the convicts. We are 
the rather led ^ indu^ this hope, because we are in- 
8 
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fonned, on the high authority of the late colonial decre* 
tary, that there is even now no difficulty in obtaining 
employment for females with tickets of leave; and that 
the instances are very rare in which tickets of leave haris 
been again forfeited by females who have been fortunate 
enough to obtain them. 

However painful may be the condition of those unhappy 
women who may now be under going the sentence of trans- 
portation, I feel it absolutely essential to the hopes of suc- 
cess under the new system, that no transfer dhould take place* 
from the existing factories to the intended penitentiary; at 
the same time, I am very anxious that the inmates of the 
former should not be left in their present hopeless condi- 
tion; and I have therefore to instruct you to cause imme- 
diate inquiry to be made into the present state of the 
factories tK)th at Hobart Town and at Launceston, and to 
endeavor to ascertain the practicability, even in their 
present crowded condition, of improving the classifica- 
tion, and effecting a more complete separation between 
those who may seem wholly irreclaimable and those of 
whom better hopes may be entertained. You will be 
authorized to hold out to the latter and even to the former, 
the hope, that when the law albws it, probation passes, 
the nature of which you will cause to be explamed to 
them, may be granted to them, but that such indulgence, 
and still more &e higher one of tickets of leave, will be 
dependent wholly on their conduct, and on their ability, 
consequent on such conduct, to obtain employment. 

If you shall succeed by these means in diminishing the 
existing pressure on the factories, you will endeavor, by 
improved arrangements, to make tiiem, what I fear they 
are not now in any degree, places at once of punishment, 
of employment, and of reformation ; and you will con- 
stantly bear in your own mind, and endeavor to impress 
on those of the convicts, that while the degradation of 
assignment is finally put an end to, the privilege of em- 
ployment in private service can only be me consequence, 
the reward, and the encouragement of good conduct. 

When the new system shaJl be in operation, it is to be 
understood that the penitentiary about to be built is to be 
devoted exclusively to the newly arrived; that the places 
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of pQEUBhrnent will be the hetones', and that those who 
having obtained probation passes, or tickets of leave, will, 
if they forfeit them^ be returned, not to the penitentiary, 
bat to the severer discipline of the factory ; for the regula- 
tioii of which, in such a sense, it will be necessary to 
provide. 

Under the system which we propose, it is calculated 
that six hundred females annually may be expected to 
pass through a penitentiary capable of containing four 
Bundred at one tmie; and ^ould it happily succe^, as, 
with God's blessing, we may reasonably hope that it may, 
the government wul act on the principle of carrying into 
effect, almost universally, ihe sentence of female trans- 
portation, in the belief mat by so doing, under proper 
restrictions, they will be conferring a benefit on the co- 
lony^ at the same time ^at they give to the convicts 
themselves the best prospect of regaining character and 
station, bo& of which in this country would be merely 
hopeless, and, I fear, at present even more so in Van 
Diemen's Land. 

I have not entered in this dispatch into minute details. 
I have rather desired to put you fully in possession of the 
views and intentions of Her Majesty's Groverament as to a 
system which cannot be brought into immediate opera- 
tion, but for the adoption of which it is desirable that im- 
mediate preparation should be made ; and I feel assured 
that the vital importance of the subject will render it quite 
unnecessary for me to commend it to your immediate and 
anxious attention. 

I have, &c. 
(Signed) Stanley. 
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MACKINTOSH'S DISSERTATION ON ETHICAL PHILOSO- 
PHY, 1 vol. Svo, cloth. 

MOORE'S HISTORY OF IRELAND, in 2 vols. Svo, cloth, 
second vol. sold separate. 

MARTIN CHUZZLEWIT, by « Boz," cloth or paper. 

MILLWRIGHT'S AND MILLER'S GUIDE, by Oliver Evans, 
in 1 vol. Svo, sheep, many plates. 

MILL>S HISTORY OF THE CRUSADES, AND CHIVALRY, 
in one octavo volume. 

MILL'S SPORTSMAN'S LIBRARY, 1 vol. 12mo, extra cloth. 

NARRATIVE OF THE UNITED STATES EXPLORING 
EXPEDITION, by Captain Charles Wilkes, U. 8. N., in 6 
vols. 4to. $60 00; 6 vols, imperial Svo, $25 00, with very 
Numerous and Beantiful Illustrations, on wood, copper, and 
steel ; or 6 vols. Svo, $10 00, with over three hundrcMl wood- 
cuts and maps. 

NIEBUHR'S HISTORY OF ROME, complete, 2 large Tolf. 
Svo. 

NICHOLAS NICKLEBY, by « Boz," cloth or paper. 

OLIVER TWIST, by « Boz," cloth or paper. 

PICCIOLA,— The Prisoner of Fenestrella, 12m0} sewed.. 
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tBA & BtANCHABP^S JUSCEJCMNKaXT? FUW.ICA.TIONS, 

POPULAR VEGETABLE PHYSIOIOGY, by Cgyrpcmter, 1 toI. 

12ino, many euU« 
PICKWICK CLUB, by "Boz," dofli or paper. 
RUSH'S COURT OF LONDON, New SericB, 1 vol, 8vo, 
RANKE?S HISTORY OF THE POPES OF ROME, J tqI, Sto, 

cloth. 
RANKERS HISTORY OF THE REFOR]«ATION IN GER- 

MANY, to be complete in 1 vol. 8'vo. 
RANKE'S HISTORY OF THE OTTOMAN ANP SPANISH 

EMPIRES. 
ROGERS' POEMS, a splendid edition, IllQartrated, impearUil 8vob 
ROGET'S OUTLINES OF PHYSIOLOGY, I vol. 8vo. 
ROSCOE'S LIVES OF THE KINGS OF ENGLAND, a IZmo 

Series to match Miss Strickland's Queens. 
STRICKLAND'S LIVES OF THE QUEiyjfS OF ENGLAND, 

8 vols. 12mo, cloth or paper. 
SELECT WORKS OF TOBIAS SMOLLETT, doth m paper. 
SIBORNE'S WATERLOO CAMPAIGN, with maps, 1 toI. 

large Svo. 
STABLE TALK AND TABLE TALK, FOil SPORTSMEN, 

1 Yol. 12mo. 
SPENCE ON THE JURISDICTION OF THE COURT OF 

CHANCERY, at press. 
TAYLOR'S MEDICAL JURISPRUDENCE, Edited with re- 
spect to American Practice, by Griffith, 1 vol. Svo. 
TRAILL'S OUTLINES OF MEDICAL JURISPRUDENCE, 

1 small vol* Svo, cloth. 

THOMSON'S DOMESTIC MANAGEMENT QF THE SICK 

ROOM, 1 Yol. 12mo, extra doth. 
TOKEAH, by Sealsfied, price 25 cents. 
WALPOLE'S LETTERS, in 4 large vols. Svo, ^tra cloth. 
WALPOLE'S NEW LETTERS TO SIR HORACE MANN, 

2 vols. Svo. 

WALPOLE'S MEMOIRS OF <JEORGE THE THIRD, 2 vd». 
' Svo. 
WHITE'S UNIVERSAL HISTORY, a new and Improved work 

for Schools, Cdleges, &c., with Questions by Professor Hart, 

in 1 vol. large 12mo, extra cloth, or half bound. 
WILLLAM THE CONQUEROR, Life of, by Roacoe, 1 vol. 

12mo, extra cloth or fancy paper. 
WHEATON'S INTERNATIONAL LAW, 1 vol. large Svo, law 

sheep or extra cloth, 3d edition, much improved. 
WHEATON ON THE RIGHT OF SEARCH, in 1 vol. 8v«. 
WRAXALL'S POSTHUMOUS MEMOIRS, 1 vol. Svo, ex. cloth. 
WRAXALL'S HISTORICAL MEMOIRS, 1 vol. 8vo, do. do. 
YOU ATT ON THE HORSE, &c., 1 vol, Svo, many cuts. 
YOUATT ON TH* DOG, with plates, preparipf . 
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ADVERTISEMENT. 






Under the title of " Small Books on Great Sub- 
jects," there has lately appeared in London a series 
of works which have attracted much attention from 
their originality, strength, and conciseness. Not- 
withstanding their very high price, they have com- 
manded a large circulation in England, while that 
cause has limite(i the demand in this country. In 
placing them, therefore, before the American public 
in a neat form, and at the very low price of twenty- 
five cents each, the American pubhshers hope to 
meet with an extended sale. To show the wide 
circle of interesting subjects embraced by this series, 
a list is appended of the works already published.-:- 
Others are promised of eq\ial attractiveness. 



SHAJU; BOOKS ON GREAT SUBJECTS, 

TO BB PUBLTSHED BT 

M^BJi if BlHMJTCM^Bn. 

No. I — Philorophical Theories and Philosophical Experience. (Second 
Edition ) (Now Ready.) 

No. II.— Oil the Connection between Physiology and Intellectual Sci- 
ence. (Second (edition ) {Now Ready.) 

No in —On Man's Power over Himself to Prevent or CTontrol Insanity. 

No. IV. — An Introduction to Practical Organic Chemistry. 

No. V —A Brief View of Greek. Philosophy up to the Age of Pericles. 

No. VI.~A Brief View of Greek PhiJosophy from the age of Socrates 
to ttie Cominj; of Christ. 

No. VII. — Christian Doctrine and Practice in the Second Century. 

No Vin.— An Kxposition of Vulgar and Common Errors, adapted to the 
YearofGrac*^ MDcccxLV. , 

No. IX — All Introduction to Vegetable Physiology, with Reference to ' 
the Works of De Candolle, Lindley. &c. -; 

No X.— Oil the Principles of Criminal Law. {Now Ready.) 

No. XL— Christian Sects in the Nineteenth Century, ; 



d by Google 



This book should be returned to 

the Library on or before the last date 
stamped below* 

A fine is incurred by retaining it 
beyond the specified time. 

Please rjeturn promptly. 





I 








Soc 2947.34 

On ih» prlnc^ptM o* erlnilnal law. 

DQ226S324 




3 2044 088 960 901 





